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Introduction

1 Submission #2388 by Waterfall Park Developments Limited (WPDL) is likely to
be one of the more complex submissions to be considered by the Panel in Stage
2 of the District Plan Review (DPR). The combination of the factual background,
the planning background and the proposed Ayrburn Zone is complex and needs
to be fully understood. Because of those factors, the evidence lodged is
extensive. Counsel respectfully recommends that, if these Submissions are read
before the evidence is read, that will assist members of the Panel to understand
both the nature and the detail of the evidence.

2 Technically these Submissions relate to both Submission #430 lodged in respect
of Stage 1 by the former owner of Ayrburn Farm (Ayrburn Farm Estate Limited)
and Submission #2388 lodged in respect of Stage 2 by WPDL. However
Submission #2388 largely overtakes, and refines, Submission 430. While both
submissions remain valid for jurisdictional purposes, these Submissions refer
only to Submission #2388.

3 Counsel does not intend to address the principles relevant to the determination
of an appropriate zoning of land through the DPR. Counsel anticipates that those
issues will be well traversed during the hearing. Accordingly these Submissions
focus on matters relevant to Submission #2388 and the relief requested through
Submission #2388.

4 WPDL owns two adjoining areas of land in the Wakatipu Basin, one which adjoins
the Lake Hayes-Arrowtown Road and the other which has access off the Lake
Hayes-Arrowtown Road.

5 The first is the property known as ‘Ayrburn Farm’ which is identified on
Attachment A’ to these Submissions as the larger area bounded by a thick
dot/dash black line. Ayrburn Farm is bordered on its western boundary by an
unformed legal road, on its southern boundary by the northern end of the Lake
Hayes Operative District Plan (ODP) Rural Residential (RR) Zone, on its eastern
boundary by the Lake Hayes-Arrowtown Road, and on its northern boundary by
an area of ODP Rural zoned land, the Waterfall Park Zone (WPZ) and the
Millbrook Zone.

6 The second is the property known as ‘Waterfall Park’, which comprises all of the
land within the WPZ plus an unusual triangular shaped ‘wedge’ of land zoned
Rural under the ODP (“Wedge”). Waterfall Park adjoins Ayrburn Farm in the
middle section of the northern boundary of Ayrburn Farm. The Wedge is

" Attachment A is the amended version Ayrburn Zone Structure Plan dated 27/06/2018 lodged with
the Rebuttal Evidence of George Watts dated 27 June 2018. It replaces the earlier version lodged
with the primary evidence for WPDL.
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identified on Attachment A as the smaller area bounded by a thick dot/dash black
line.

The Wedge is an historical zoning anomaly, with no apparent rhyme or reason.
WPDL seeks to have the Wedge incorporated within the WPZ. The Wedge is
shown on Attachment A as a matter of convenience (rather than producing a
separate plan) and is not intended to be part of the proposed Ayrburn Zone. |
address the Wedge separately and briefly below. Subject to those brief
comments, the remainder of these Submissions relate to Ayrburn Farm.

WPDL faces a complex consenting/zoning situation which arises partly from the
Council’s staged DPR process, partly from historical zoning issues, and partly
from the timing of WPDL's land acquisition. Those three factors will be further
explained later in these Submissions. In summary, as a result of those factors,
WPDL is currently involved in the following separate but contemporaneous
planning processes:

a. The WPZis ‘landlocked’ to the extent that it does not have legal and practical
vehicle access. WPDL is seeking to consent road access from the Lake
Hayes-Arrowtown Road to the WPZ under consent RM171280.

b. WPDL is seeking to consent a large visitor accommodation development,
primarily within the WPZ but extending a small distance into Ayrburn Farm,
under RM180584. RM180584 will be publicly notified shortly. A Council
decision is expected before the end of this year.

c. WPDL is seeking to rezone Ayrburn Farm through this DPR process,
preferably for urban purposes, but as a fallback option for rural living
purposes.

The primary relief sought by WPDL in these proceedings is a proposed new
Ayrburn Zone as detailed on Attachment A. The primary elements shown on
Attachment A are:

a. Mill Creek runs down from the north out of the WPZ, through Ayrburn Farm
in a generally north-south direction, and exits Ayrburn Farm across Ayrburn
Farm’s southern boundary into the Lake Hayes RR Zone.

b. The road subject to consent RM171280 is the “Access Road” identified by a
thick, dashed black line, connecting the Lake Hayes-Arrowtown Road with
the WPZ southern boundary by a proposed road running through Ayrburn
Farm, including one bridge crossing over Mill Creek.

c. The northern small Residential (R) Activity Area in the centre right of Ayrburn
Farm, east of Mill Creek, is the existing heritage-protected Ayrburn
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10

11

Homestead title which connects to the Lake Hayes-Arrowtown Road through
an existing legal access strip shown on Attachment A.

d. The Open Space/Building Restriction (O/BR) Activity Areas are intended to
protect:

i. the visual amenity values of Christine’s Hill which includes the
sloping land on Ayrburn Farm located between the Millbrook Zone
boundary to the north and the valley floor in the centre of Ayrburn
Farm;

ii. a 15m setback from the unformed legal road which contains the
Queenstown Trail where it runs across the valley floor along Ayrburn
Farm’s western boundary;

iii. the residential amenities of adjoining RR neighbours to the south, by
means of varying 50m/25m/50m/100m building setbacks along the
southern boundary plus specific Tree Protection Areas to retain
existing screening trees;

iv. the visual amenity values of the flat paddocks in the eastern part of
Ayrburn Farm which adjoin the Lake Hayes-Arrowtown Road.

e. The Village/Residential (V/R) Activity Area in the northern, central part of
Ayrburn Farm is intended to accommodate that part of the RM180584 hotel
development which extends from the WPZ into Ayrburn Farm to include the
existing heritage farm buildings located just north of the Ayrburn Homestead.

f. Thelarge R Activity Area west of Mill Creek and the southern small R Activity
Area east of Mill Creek are intended to enable residential development on
the valley floor.

Attachment B to these submissions is an aerial photograph of Ayrburn Farm and
its surrounds, overlaid by the Attachment A Structure Plan.

Ayrburn Farm is zoned Rural under the ODP and a mixture of Wakatipu Basin
Lifestyle Precinct (WBLP) and Wakatipu Basin Rural Amenity Zone (WBRAZ)
under the DPR Stage 2 Wakatipu Basin variation. WPDL is seeking a rezoning
of all of Ayrburn Farm to either:

a. As WPDL’s first preference, the proposed Ayrburn Zone as detailed on
Attachment A;

b. As WPDL'’s second preference, WBLP as publicly notified in Stage 2 (subject
to a small, anomalous central area being rezoned from WBRAZ to WBLP).
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12 In its Submission 2388 WPDL sought, as an alternative relief, an extension of the
WPZ to include Ayrburn Farm. The detail of WPDL'’s proposed Ayrburn Zone has
developed since Submission 2388 was lodged, to the extent that it now includes
‘bespoke’ provisions not found within the WPZ. While the WPZ could still be
extended to include Ayrburn Farm, and could be amended by inclusion of those
bespoke provisions applicable to Ayrburn Farm, that is now probably a less
desirable outcome than a new Ayrburn Zone. Accordingly, while that alternative
relief remains available to the Panel, these Submissions do not address it any
further.

13 Another alternative relief sought by WPDL is the rezoning of Ayrburn Farm as the
legacy RR Zone enabling 4,000m? controlled activity rural living subdivision. In
reality that is simply another version of the WBLP, or alternatively a subset of the
WBLP with a smaller minimum lot size than the 6,000m?/1ha average publicly
notified in Stage 2. Should the notified WBLP zoning be retained over Ayrburn
Farm, WPDL still pursues that smaller minimum 4,000m? lot size as being
appropriate under the circumstances, particularly taking into account the
adjoining RR development to the south. That outcome remains available to the
Panel as a subset of the relief sought by WPDL. | do not address it any further
in these Submissions.

14 Should the Panel recommend the retention of WBLP zoning applicable to Ayrburn
Farm, the question may arise as to whether any of the ‘bespoke’ Ayrburn Zone
provisions should be carried across into that WBLP zoning. The Panel might
consider that to be desirable. Alternatively the Panel could rely on the likelihood
that similar outcomes would be achieved under the WBLP zoning, given the
WBLP’s proposed Restricted Discretionary activity consent status and the
virtually unlimited discretion reserved to Council under that RD status.

15 | submit for WPDL that there are three zoning options (for Ayrburn Farm) open to
the Panel:

a. The Ayrburn Zone requested by WPDL (or an extension of the WPZ to
achieve a similar outcome);

b. A rural living zoning option, which would presumably be WBLP (with a
possible variation in minimum lot size);

c. Retention of a ‘status quo’ rural type zoning, which presumably would be
WBRAZZ,

2 Counsel appreciates that the WBLP is actually a subset of the WBRAZ. However, to
simplify matters, they are referenced as two different zones in these Submissions.
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16 Before addressing those three options on a comparative basis, | address some
of the primary factors relevant to that zoning decision. Those factors are:
a. Public access to and along Mill Creek;

b. Ecological considerations;

c. WPZ road access, including alternatives;

d. Queenstown Trail — ‘Public Place’;

e. Defensible zone boundaries;

f.  The s42A Report and the Council’'s Rebuttal Evidence;
g. Other submitters’ evidence;

h. Urban Growth Boundary.

17 Before addressing the factors identified above relevant to the zoning of Ayrburn
Farm, | now comment briefly on the Wedge and the WBRAZ anomalies.

The Wedge

18 The Wedge is clearly a zoning anomaly, which is even more anomalous if one
appreciates that the sharp western point of the Wedge does not in fact touch the
eastern boundary of the Millborook Zone which runs in a north-south direction
slightly further west. There is a small gap there which results in a single lot
located north and south of the Wedge joined by a very thin strip of land at the
point of the Wedge. The reasons for the existence of the Wedge are unknown,
although the most likely reason probably relates to land ownership when the WPZ
was created over 25 years ago.

19 Regardless of the background to the zoning creation of the Wedge, it simply
makes no sense. The Wedge bisects the Waterfall Park valley. There are no
topographical, vegetative or other reasons for the Wedge. The existence of the
Wedge merely complicates any logical and sensible development of the two
separated parts of the WPZ.

20 WPDL requests that the Wedge be rezoned to become part of the WPZ.

21 The Council s42A Report records Ms Gilbert’s opinion that the Wedge forms an

artificial cut out in the existing WPZ pattern and that, from a landscape
perspective, there is no apparent reason why the Wedge should be excluded from
the WPZ3. However, the Council s42A Report recommends against rezoning the

3 Evidence of Marcus Langman dated 30 May 2018, at paragraphs 1.3 and 1.4 on page

196.
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22

Wedge for specific identified reasons*. Those reasons, and WPDL's responses,
are as follows:

a. Mr Langman states that there is insufficient information relating to
infrastructure capacity. Ms Jayne Richards responds to that statement5.

b. Mr Langman states that insufficient information has been provided in
relation to potential ecological effects. Dr Ruth Goldsmith responds to
that statement®.

In his Rebuttal Evidence for the Council Mr Langman now accepts that the Wedge
should be included in the WPZ7. Mr Langman then recommends that the
changes sought for the Wedge should be shown by the submitter in the context
of updated provisions of the WPZ in Chapter 42 and tabled for the Hearings
Panel. Attachment A records the proposed rezoning of the Wedge. The relevant
Activity Area annotations are shown, with O/P applicable to the steep valley sides
and V applicable to the valley floor. Apart from that mapping amendment, no
other amendment is required to the WPZ District Plan provisions in Chapter 42.

WBRAZ Zoning Anomalies

23

24

25

I now address two WBRAZ zoning anomalies — one arising from public notification
of Stage 2 and the other arising from a submission lodged by QLDC to Stage 2.

The first anomaly can be seen by referring to the publicly notified version of
Planning Map 26 which shows the entire Ayrburn Farm zoned WBLP except for
two small areas. The first area contains a western strip of Ayrburn Farm which
adjoins the eastern side of part of the unformed legal road running from
Speargrass Flat Road up to and into the Millbrook Zone. | address this area later
in these Submissions under the heading “Defensible Zone Boundaries”. The
second area, which | address now, is the small unusually shaped area of WBRAZ
in the northern, central part of Ayrburn Farm, part of which adjoins the WPZ.

A site visit will reveal that there are no obvious factors delineating the boundary
of that small irregular WBRAZ, such as topographical factors, vegetative factors
or development factors. That WBRAZ area is largely on the valley floor, although
a small part extends northwards up Christine’s Hill. There is no vegetative
change marking those boundaries. The WBRAZ area is largely undeveloped, but
it does contain the heritage protected Ayrburn Farm buildings and part (but not

4 Evidence of Marcus Langman dated 30 May 2018, at paragraph 61.2 on page 196.

5 Ayrburn Rezoning — Water, Wastewater and Infrastructure Assessment dated June
2018, paragraph 4.6 on page 15.

6 Mill Creek — Assessment of Aquatic Ecology Effects by Dr Ruth Goldsmith dated
12 June 2018, at paragraph 5.1 on page 34.

7 Rebuttal Evidence of Marcus Langman dated 27 June 2018, at paragraph 13.18 on
page 30.
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26

27

28

all) of the heritage protected Ayrburn Homestead title. | submit that if there is one
part of Ayrburn Farm which is not visible from any public place, and which would
have no impact beyond Ayrburn Farm, and which should be suitable for some
form of redevelopment of at least the existing heritage buildings, it is that WBRAZ
area.

The only justification for this small area of WBRAZ in the s42A Report or in
rebuttal evidence for the Council can be found in paragraph 61.3 of Ms Gilbert’s
primary evidence which readsé®:

“61.3 In my opinion, the spacious and well-vegetated character of the
irregularly shaped area proposed as WPZ forms an important buffer to
the urban village development at the southern end and very close to the
boundary of the Stage 1 PDP WPZ. In my opinion, the retention of this
area as Amenity Zone is important in managing the effects of the
proposed urban development adjacent and avoiding the potential for
urban development creeping southwards.”

With respect to Ms Gilbert:

a. The statement quoted above does not provide a landscape analysis which in
any way supports the WBRAZ zoning of this irregularly shaped area of land,;

b. There is no discussion at all of the heritage buildings located within that small
WBRAZ area, their potential for redevelopment, and the effect WBRAZ
zoning may have on that potential;

c. The stated rationale of avoiding urban development creep southwards is a
planning assessment not a landscape assessment, and in any event, no
identifiable basis for that potential outcome is identified, nor is there any
explanation of why any such outcome would be adverse. In particular there
is no acknowledgment of the very secluded location of this part of Ayrburn
Farm;

d. That planning rationale is not subsequently supported by Mr Langman.
In summary on this issue | submit:

a. The Council has not established any landscape or planning rationale which
justifies this strangely shaped small WBRAZ area;

b. In particular there is no planning analysis or justification of such a small spot
zone, or any explanation of why WBLP zoning could not achieve whatever
outcomes are intended to be achieved by the WBRAZ zoning.

8 Evidence of Bridget Gilbert dated 28 May 2018, at paragraph 61.3 on page 152.
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30

31

The second anomalous WBRAZ area arises from QLDC Submission 2239.
QLDC submits that this area was subject to a mapping error at the public
notification stage, and that the area should have been zoned WBRAZ.

The western part of the area in question is that part of Christine’s Hill within
Ayrburn Farm sloping down from the Millbrook Zone to the valley floor. WPDL
agrees that that area should be protected from development. WPDL contends
that such protection is better achieved by the Ayrburn Zone with an Open
Space/Building Restriction overlay because that more clearly signals, and better
achieves, the required protection. WPDL'’s preferred method also avoids an
unnecessary irregular extension of the WBRAZ.

The eastern part of the area subject to QLDC Submission 2239 is the tear drop
shape which extends down on to, and is part of, the valley floor. | submit for
WPDL that there is no logical justification at all for that tear drop WBRAZ zoning.

Public access to Mill Creek

32

33

As a matter of fact, the full length of Mill Creek as it runs through Ayrburn Farm
is not accessible to the public. This is also the case with the full length of Mill
Creek as it runs through Waterfall Park (because the existing legal road in
Waterfall Park does not provide access to the margin of Mill Creek or to the
waterfall within Waterfall Park). WPDL'’s overall intention is to achieve public
access to and along the entire length of Mill Creek as it runs through Waterfall
Park and Ayrburn Farm. That will be achieved in respect of the Waterfall Park
section by whatever development is ultimately undertaken within Waterfall Park.
This DPR hearing can achieve public access from the Lake Hayes-Arrowtown
Road to and along the Ayrburn Farm section of Mill Creek (thereby also linking to
the existing esplanade reserves which commence at Ayrburn Farm’s southern
boundary and run southwards towards Lake Hayes).

A site visit will reveal that Mill Creek is an aesthetically pleasant, permanently
running waterway with considerable passive recreational potential. | particularly
note that the enabling of public access to and along Mill Creek will enable people
to walk along the bank of Mill Creek and (frequently) see brown trout swimming
in Mill Creek, particularly during the spawning season® (noting that fishing is not
permitted in Mill Creek from the Speargrass Flat Road bridge to Waterfall Park19).
That rare, public opportunity should be considered in the context of the location
of Ayrburn Farm, in the centre of the Wakatipu Basin which is becoming
increasingly populated, and with immediate connections to the expanding
Queenstown Trail network.

9 Mill Creek — Assessment of Aquatic Ecology Effects by Dr Ruth Goldsmith dated 12 June 2018,
at paragraphs 2.5.1 and 2.5.3 on pages 24-25.
102017-2018 Sports Fishing Regulations, South Island, at Section 3 Closed Season on page 48.
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35

36

This issue is relevant to this hearing because it brings into play s6(d) of the Act
as a matter of national importance:

“In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide
for the following matters of national importance:

(d) The maintenance and enhancement of public access to and
along ... rivers.”

This issue also brings into play specific regional objectives and policies'! and
DPR objectives and policies'2 which seek to implement s6(d) quoted above.

I highlight the directive language of “... shall recognise and provide for ...” in
s6(d). | submit that this is a significant factor in this hearing. | return to this issue
later when | address the three zoning options on a comparative basis.

Ecological considerations

37

38

Ayrburn Farm is currently a working farm, including fertiliser application and
virtually unrestricted stock access to Mill Creek. The rezoning of Ayrburn Farm
for non-rural purposes will have significant immediate, medium term and long
term benefits for Mill Creek, and Lake Hayes, through removal of stock and the
consequent reduction of nitrogen leaching into Mill Creek and thence into Lake
Hayes. Riparian planting along the banks of Mill Creek will improve the ecological
habitats within Mill Creek through provision of additional shading and insect food
sources.

The significance of this issue for Lake Hayes is evidenced by the two reports
about Lake Hayes annexed to the evidence of Dr Ruth Goldsmith'3. The second
report dated 17 May 2017 in particular advises that Lake Hayes is approaching a
“recovery tipping point”'* where appropriate water management measures could
change the trajectory of the water quality in Lake Hayes from a downwards
trajectory to an upwards trajectory. Ayrburn Farm is a significant working farm
immediately upstream of the Mill Creek outlet into Lake Hayes. One of the
primary recommendations of the 17 May 2017 Report referred to above is “a
focus on land use activities in the catchment to further reduce nutrient and

" Operative RPS 5.4.4, 5.5.7. Proposed RPS Objective 1.1 and related policies.

2PDP 3.2.4.5,3.2.28,4.2.2.4.

3 Mill Creek — Assessment of Aquatic Ecology Effects by Dr Ruth Goldsmith dated 12 June 2018.
4 |bid: Annexed Report dated 17 May 2017, Executive Summary paragraph 3.
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sediment losses from land to water’'®. The removal of farming activities from
Ayrburn Farm will implement that recommendation.

39 The evidence of Dr Goldsmith details the positive benefits for water quality and
aquatic fauna which will result firstly from the cessation of farming activities on
Ayrburn Farm and secondly from riparian planting along the banks of Mill Creek
as it runs through Ayrburn Farm. That evidence has not been challenged.

40 All of the above brings into play the National Policy Statement for Freshwater
Management 2014 (updated August 2017). | highlight the following aspects of
the NPS: Freshwater:

a. Page 7, under the heading “National Significance of Freshwater and Te Mana
0 te Wai"” [being the integrated and holistic well-being of a freshwater body]
contains the statement:

“The health and well-being of our freshwater bodies is vital for the health
and well-being of our land, our resources (including fisheries, flora and
fauna) and our communities.”

b. Objective AA1 Policy AA1 reads:

“By every regional council making or changing regional policy statements
and plans to consider and recognise Te Mana o te Wai ...”

c. Objective A1 reads:
“To safeguard:

a. the life-supporting capacity, ecosystem processes and indigenous
species including their associated ecosystems, of fresh water; and

in sustainably managing the use and development of land ....”
d. Objective C1 and Policies C1 and C2 read:
“Objective C1

To improve integrated management of fresh water and the use and
development of land in whole catchments, including the interactions
between fresh water, land, associated ecosystems and the coastal
environment.

15 |bid: Executive Summary paragraph 4.
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Policy C1
By every regional Council:

a. recognising the interactions, ki uta ki tai (the mountains to the
sea) between fresh water, land, associated ecosystems and the
coastal environment; and

b. managing fresh water and land use and development in
catchments in an integrated and sustainable way to avoid,
remedy or mitigate adverse effects, including cumulative effects.

Policy C2

By every regional council making or changing regional policy statements
to the extent needed to provide for the integrated management of the
effects of the use and development of:

a. land on fresh water, including encouraging the coordination and
sequencing of regional and/or urban growth, land use and
development and the provision of infrastructure ...”

41 It is clear from the statements quoted above that the primary method of
implementing the NPS: Freshwater is through regional policy statements and
plans. The ecological improvements which will result from a rezoning of Ayrburn
Farm for non-rural purposes will achieve a significant number of regional
objectives and policies. | will not address them in detail as they are extensive
and have already been detailed in the documentation previously circulated. To
find that detail | direct the attention of the Panel to:

a. ORC Consent RM17.302 (for the road bridge and related flood protection
works) which has been granted to WPDL'® (and is operative). | note in
particular Sections 6.2.2-6.2.5 on pages 18-23 of the ORC Staff
Recommending Report which references the relevant provisions and the
relevant plans;

b. MrBrown’s evidence'” which details, and comments on compliance with, the
objectives and policies of the Operative Regional Policy Statement and the
Proposed Regional Policy Statement.

6 The final Attachment to the Fluent Solutions Memorandum dated 12 June 2018 is a
copy of RM17.302. While preparing these Submission, Counsel has realised that part of
that Attachment is missing. A full copy of RM17.302 is contained in Schedule One of
these Submissions.

7 Refer Evidence of Jeffrey Brown dated 13 June 2018, Attachment D on pages 60-70.
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43

44

Given the potential achievement of that extensive list of directly relevant policy
provisions, many of which directly implement the NPS: Freshwater, | submit that
this is a significant factor in this zoning decision.

While on this topic | also note that rezoning Ayrburn Farm for non-rural purposes
will achieve the protection of the habitat of trout, being a matter which the
Commission must have particular regard to under s7(h) RMA. | submit that factor
is also relevant to the zoning decision.

| return to these issues later in these Submissions when | address the
comparative merits of the zoning options.

WPZ Road Access

45

46

47

48

49

| submit for WPDL that the enabling of road access to the WPZ, through a
rezoning of Ayrburn Farm for residential or rural living purposes, is a significant
factor relevant to the zoning determination.

Before elaborating on that submission, | address the detail because it is
necessary to address that detail in order to properly consider this road access
issue. Effectively it is my submission that the Panel must traverse the same
ground that was covered in the RM171280 hearing and that is recorded in the
RM171280 decision 8.

RM171280 sought to consent road access to the WPZ by a route which is
available and which will provide permanent legal and practical vehicle access to
and from the WPZ. As previously advised to the Panel by Memorandum?®,
RM171280 has been granted by Council but is now subject to appeal.
Attachment C details the road approved by Council under RM171280.

It is unclear whether Waterfall Park and Ayrburn Farm were ever fully in the same
ownership. However they have been in separate and unrelated ownerships since
at least the early 1980’s. In the early 1990’s the Waterfall Park titles were
purchased by Pan Tai Holdings Limited. That coincided with the creation of the
original Waterfall Park Tourist Development 2 Zone in (apparently) 1992.
Waterfall Park and Ayrburn Farm remained in different and unrelated ownerships
until recently amalgamated into the same ownership by WPDL.

Attachment D20 is a copy of the WPZ Structure Plan from the District Plan. That
Structure Plan remained unchanged through Stage 1 of the DPR, between the

18 Refer copy decision RM171280, being Attachment G to the Evidence of Jeffrey Brown dated
13 June 2018.

9 Memorandum from Counsel for the Council to the Hearing Panel dated 26 June 2018.

20 Attachment D is copied half from the ODP WPZ and half from the PDP WPZ.
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50

51

52

53

54

Operative District Plan (ODP) and the Proposed District Plan (PDP). The PDP
WPZ is now deemed operative under s86F(1) of the Act.

The WPZ enables the creation of up to a maximum 100 residential units (District
Plan rule) within the areas marked ‘R’ on the WPZ Structure Plan plus up to about
114 visitor accommodation units (practical capacity) within the areas marked V'
on the Structure Plan — all as controlled activities. Development to that extent is
therefore an entitlement under the WPZ.

The District Plan zoned legal vehicle access into the WPZ is a direct connection
to the Lake Hayes-Arrowtown Road — refer Attachment D. It is evident from a
site visit, confirmed by the evidence of Mr Andy Carr?!, that such access is
virtually impossible because of vertical grade separation. The only current
practical (but not legal) vehicle access into the WPZ is via an unsealed
accessway which runs across private land. This is demonstrated in Attachment
E22.

The WPZ cannot be developed without practical, legal vehicle access. That is
self-evident. It is now possible for WPDL, having amalgamated Ayrburn Farm
and Waterfall Park, to create practical and legal access to the WPZ across
Ayrburn Farm land owned by WPDL. That is the purpose of RM171280.

Given the location of the land now owned by WPDL, there are a number of
alternative potential routes for the necessary road access to the WPZ. In this part
of these Submissions | first address the considerations relevant to WPDL'’s choice
of preferred route. | then address the issue of which of those considerations are
relevant to the determination of the outcome of this DPR hearing.

Practical availability

Access to the combined Ayrburn/Waterfall Park properties is legally available
from either the Lake Hayes-Arrowtown Road or from Speargrass Flat Road.
However the available Speargrass Flat Road access is only 10.06m wide along
the initial section running between private properties not owned by WPDL — refer
Attachment A which shows this 10.06m wide unformed legal road connecting the
south-west corner of Ayrburn Farm to Speargrass Flat Road to the south. Putting
to one side the residential amenity considerations of the adjoining neighbours,
10.06m is not wide enough to create a road which would meet Council roading
standards for the amount of traffic generated by the extent of development
enabled within the WPZ. That option is not practically available. Therefore
access must be off the Lake Hayes-Arrowtown Road.

21 Evidence of Andy Carr dated 13 June 2018 — Attachment One — Letter dated 15 November 2017,
‘Red Option’ described on pages 7-8.
22 Attachment E was prepared for the RM171280 hearing to demonstrate this point.
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Alternatives

55 Three access options off the Lake Hayes-Arrowtown Road were considered
under RM171280, as detailed in Andy Carr's Traffic Assessment?® and Paddy
Baxter’s landscape evidence?*. In summary:

a. Option 1 was the legal access to Waterfall Park Road as shown on
Attachment D. Option 1 is virtually impossible from a practical point of view,
and is undesirable from a traffic safety perspective.

b. Option 2 was the existing access to the Ayrburn Farm Homestead. Option 2
requires third party land or a substandard intersection design. From a
practicality point of view it is difficult, and from a traffic safety point of view it
is undesirable.

c. Option 3 was the option detailed on Attachment C. The exact location of
Option 3 is a consequence of landscape, traffic and noise considerations.

56 At the RM171280 hearing, the debate was not about whether there should be
legal and practical road access to the WPZ. The debate was about which option
for that road access was the most appropriate. Option 1 is virtually impossible.
The debate was therefore between Option 2 and Option 3.

57 WPDL advanced the case that Option 3 is the more appropriate, due to the
following factors:

a. Practicality: From a practical, construction point of view, Option 3 is the logical
option.

b. Safety: From a traffic engineering point of view, Option 3 would result in the
safer outcome.

c. Landscape: From a landscape effects point of view, primarily as viewed from
the Lake Hayes-Arrowtown Road, Option 2 would result in significantly
greater adverse landscape effects compared to Option 3.

d. Public Access: Option 3 would achieve the public access imperatives of s6(d)
by achieving public access from the Lake Hayes-Arrowtown Road through to
the proposed bridge and then from the bridge northwards along Mill Creek to
the WPZ boundary (but not from the bridge southwards to the Ayrburn Farm
southern boundary). Option 2 would not achieve any public access to and
along Mill Creek.

23 Evidence of Andy Carr dated 13 June 2018 — Attachment One — Letter dated 15 November 2017,
Red, Yellow and Green Options described on pages 6-10.

24 Evidence of Paddy Baxter (for RM171280) dated 13 April 2018 at paragraphs 13-18 on pages 3-
4.
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e. Aquatic ecology: Option 3 would achieve the specific ecological benefits of
exclusion of stock access to Mill Creek, and riparian planting along both
banks of Mill Creek, both applicable to the entire length of Mill Creek running
through Ayrburn Farm. These outcomes would implement the NPS:
Freshwater plus related objectives and policies of the relevant regional
planning instruments. Option 2 would not achieve any ecological benefits.

f.  Trout habitat: Option 3 would have positive outcomes in relation to s7(h),
arising from the prevention of stock access to Mill Creek and the riparian
planting along both banks of Mill Creek. Option 2 would not achieve those
positive outcomes.

g. Option 3 has ‘dual purpose’ roading potential, dependent upon the outcome
of the DPR rezoning process, and would potentially avoid the outcome of two
new intersections on the Lake Hayes-Arrowtown Road which would be the
outcome from a combination of Option 2 plus a rezoning of Ayrburn Farm for
non-rural purposes.

h. Option 3 would achieve a potential ‘dual purpose’ outcome in relation to
reticulated services, again dependent upon the outcome of the DPR rezoning
process.

Having considered all of the evidence presented at the RM171280 hearing, the
Independent Hearing Panel concluded that the Option 3 road (subject to
proposed conditions) will not have adverse effects on the environment that are
any more than minor and will not be contrary to the objectives and policies of the
ODP and the PDP as notified. The Panel decided that consent should be granted
to the Option 3 road, for the reasons set out under that part of the RM171280
decision headed Determination.2?

Other development plans

Firstly WPDL has recently lodged application RM180584 for consent for a major
hotel development located primarily within the WPZ but extending a small
distance into Ayrburn Farm to include restoration and redevelopment of the
Ayrburn Farm heritage farm buildings — refer Attachments F and G2,

Secondly WPDL is pursuing development options for Ayrburn Farm through this
DPR process.

While the outcome of the DPR is uncertain, the practical reality from WPDL'’s
point of view when preparing RM171280 was that it was logical and sensible to
plan for possible eventualities. That inevitably led to the concept of an access

25 Decision RM171280, at paragraphs 158-160 on page 27.
26 Attachments F and G are copied from the hotel consent application RM180584 lodged on 20
April 2018.
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route to the WPZ which also has the potential of being a dual purpose access
route.

As it happened, the ‘dual purpose’ concept also applied to other services. The
logical access route for wastewater reticulation for the WPZ, which will also be
the logical route for potable water supply (and probably other services), is a route
which uses a roading corridor — refer Attachment H%.

Timing

There were two separate timing influences relevant to the overall situation faced
by WPDL when preparing RM171280. The first arose from the fact that, while
WPDL had contracted to purchase Ayrburn Farm before notification of Stage 1 of
the DPR, that was not the case with Waterfall Park which was purchased later.
Therefore WPDL was able to have an involvement in Stage 1 of the DPR in
relation to Ayrburn Farm, but was unable to do so in relation to Waterfall Park.
No submissions were lodged in respect of the WPZ (apart from one submission
in support of the zone) so that is now fixed, whereas the future zoning of Ayrburn
Farm remains fluid. That is a complication WPDL has had to deal with.

The second related to the fact that submissions on the future zoning of Ayrburn
Farm through the DPR, which were originally part of Stage 1, were deferred to
Stage 2. The original submission by Ayrburn Farm Estate Limited to the DPR,
which was influenced by WPDL as purchaser, was lodged in October 2015. ltis
now July 2018 and that submission is only now being heard. The likelihood of
appeals in relation to that zoning is at least reasonable, if not reasonably high.
That zoning could well not be determined for another 2-3 years.

In the meantime WPDL owns Waterfall Park which WPDL wishes to develop, and
right now the market timing is right for the development of a hotel project such as
is evidenced by Attachments F and G. Waterfall Park cannot be developed
without first securing legal and practical road access to the WPZ. It is therefore
circumstances beyond WPDL’s control which have led to the sequence of
planning procedures relevant to Waterfall Park and Ayrburn Farm.

The question could be asked as to why WPDL has applied for a separate road
consent under RM171280 rather than including it in the hotel consent application
RM180584. The response to such a question, if asked, would be straightforward.
WPDL needs consent for road access to the WPZ, regardless of the future nature
of development within the WPZ.

This fundamental fact is supported by (at least) three considerations:

27 Attachment H copies 2 pages from the Fluent Services Report for the hotel consent application
RM180584.
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a. there is no guarantee that the RM180584 hotel consent will be granted;

b. if the hotel consent is granted, there is no guarantee it will be developed (a
significant hotel requires a major investment — Counsel has consented 15
hotels in the District over the past 25 years, only four of which have been
built);

c. whether or not the hotel is developed, there can be little doubt that an area
of land in the Wakatipu Basin, subject to the WPZ zoning, will be developed
one way or another in the future, probably in the near future, provided the
WPZ has road access.

It was the combination of all of the above factors which resulted in WPDL'’s choice
of preferred route for road access into the WPZ and the fact that RM171280 was
applied for in advance of RM180584 and in advance of this DPR hearing.

Relevance to this hearing

The Panel has been informed of the hotel consent application RM180584
because it is part of the explanation for WPDL’s overall approach, it is the primary
reason for the small V/R area shown on Attachment A adjoining the WPZ, and
Counsel considers that the Panel should be aware of all background facts so the
Panel can then decide which background facts are relevant. However RM180584
has not yet been notified, it will have non-complying activity status (due to height
and non-compliance with WPZ Structure Plan) and there is no guarantee that
consent will be granted. | submit that it has no relevance to the zoning
determination, beyond informing the Panel of WPDL'’s primary reason for seeking
that V/R area within the Ayrburn Zone.

| submit that the issue of road access to the WPZ is a factor directly relevant to
this hearing. As stated above, the WPZ is zoned for development of up to 100
residential units and up to about 114 visitor accommodation units as controlled
activities. That existing development potential cannot be realised because the
WPZ is ‘landlocked’ as a consequence of past zoning inadequacies, both when
the WPZ was created in the early 1990’s and when the WPZ was reviewed in
Stage 1 of this DPR. It is appropriate, and potentially necessary, that that
inadequacy in the District Plan be remedied through the DPR.

| submit that the RM171280 consent decision is relevant to this hearing, in respect
of factors addressed above, for the following reasons:

a. It provides the Panel with an independent analysis of all the factors which the
RM171280 Hearing Panel considered were relevant to the provision of road
access to the WPZ. While the Panel will have to form its own conclusions on
this issue for the purposes of this hearing, | submit it must be of assistance
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to this Panel to have the benefit of the thorough and reasoned analysis
contained in the RM171280 decision.

b. In particular, the issue of alternative options for road access into the WPZ is
fully explored, resulting in the consent decision agreeing with and accepting
WPDL'’s analysis of those options.

This issue of road access to the WPZ also raises a completely different
consideration which is relevant to this hearing. As far as the WPZ is concerned,
both the ODP and the PDP are fundamentally deficient because they do not
provide legal and practical road access to a zone which has existed for over 25
years and which provides for development (as a controlled activity) of up to 100
residential units and about 114 visitor accommodation units. That fundamental
deficiency is relevant to the issue of whether either or both of the ODP and PDP
are incomplete, with the consequence under King Salmon?® that justifies regard
to be had (if necessary) to higher order planning instruments, and to Part 2 of the
Act, to assist a resolution of that incompleteness. | return to this point later in
these submissions.

Queenstown Trail — ‘Public Place’

73

74

Attachment | shows the location of that part of the Queenstown Trail which runs
from Speargrass Flat Road northwards through the Lake Hayes ODP RR area
and then along Ayrburn Farm’s western boundary, up Christine’s Hill, into the
Millbrook Zone at the top of Christine’s Hill. It can be seen from Attachment |
that, in respect of the portion of Queenstown Trail running along the Ayrburn Farm
western boundary:

a. The lower southern half running across the valley floor is located within the
10.06m wide existing legal unformed road,;

b. The upper northern half, as it rises Christine’s Hill, is mostly located with
Ayrburn Farm, with two short corner sections traversing back across the
unformed legal road.

This factual background brings into play the issue of what is a ‘public place’ for
the purpose of assessing the Ayrburn Farm proposal against the objectives and
policies which relate to protection of views from public places. The relevant
definitions are:

a. Public Place means every public thoroughfare, park, reserve, lake, river [or]
place to which the public has access with or without the payment of a fee,

28 Environmental Defence Society v The New Zealand King Salmon Co Limited [2014] NZSC 38
[2014] 1 NZLR 593.
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b.

and which is under the control of the council, or other agencies. Excludes
any trail as defined in this Plan.

Trail means any public access route legally created by way of a grant of
easement registered after 11 December 2007 for the purpose of providing
public access in favour of the Queenstown Lakes District Council, the Crown
or any of its entities, and specifically excludes:

(@) roads, including road reserves;

(b)  public access easements created by the process of tenure review
under the Crown Pastoral Land Act; and

(c) public access routes over any reserve administered by Queenstown
Lakes District Council, the Crown or any of its entities.”

Schedule Two to these Submissions contains:

Copy CFR666857 owned by WPDL, being the Ayrburn Farm title — with
highlighted reference to registered right-of-way (ROW) Easement Instrument
9271663.1 which creates a Pedestrian and Cycle Way ROW easement in
favour of QLDC over those areas marked U, V and W on DP454103;

Copy pages 1-6 of DP454103 showing (on page 6, left hand column) the
areas marked U, V and W which are subject to the registered ROW easement
in favour of QLDC;

Copy Easement Instrument 9271663.1 dated 25/2/2013.

The Panel’s attention is drawn to paragraph 12.3(e) on page 6 of the Easement

Instrument which records that the Council as Grantee acknowledges and agrees:

“(e)

that the Easement Area is a Trail and is excluded from the definition of
Public Place and from the Public Place assessment criteria under the
District Plan. For the avoidance of doubt, Queenstown Lakes District
Council as the original grantee specifically acknowledges this clause
notwithstanding any assignment under clause 4 above.”

It follows from the analysis and documents referred to above that those parts of

the

Queenstown Trail located within the ROW easement granted in favour of

QLDC are not a ‘public place’ for the purposes of assessing impacts (of the

proposed zoning options) on views from public places. That comprises almost

all of the trail which runs up Christine’s Hill from the valley floor to the Millbrook
Zone.
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For the benefit of Commissioners not familiar with the background to this issue,
the exclusion of Trails (as defined) from the definition of ‘public place’ was a
consequence of Council Plan Change 28 to the ODP. Schedule Three to these
Submissions contains a copy of the Discussion Document for PC28 (downloaded
off the QLDC website).

In short summary, the Council was facing difficulties in achieving public trails due
to landowners being concerned that, if they created a public trail through their
land, that might subsequently hinder their ability to develop their land due to
objectives and policies relating to views from public places. The purpose of PC28
is specified in the Discussion Document attached in Schedule Three as:

“To remove impediments to the provision of trails, particularly in the rural
area, while ensuring that the Plan provisions are not weakened and the
quality of the landscape values are maintained into the future.”

The outcome of PC28 was the exclusion of Trails (as defined) from the definition
of ‘Public Place’, to avoid adverse consequences on the ability of rural
landowners to pursue development options for their land.

| return to this issue when | address the s42A Report and the evidence for the
Council.

Defensible Zone Boundaries

82

83

84

Consideration of zoning Ayrburn Farm for residential development (whether
Ayrburn Zone or WBLP) raises the issue of defensible zone boundaries to avoid
potential future ‘development creep’. Fortunately this is not an issue for the
northern, eastern or southern boundaries of Ayrburn Farm. The issue only arises
in relation to the western boundary.

The initial position of the Council, as detailed in the notified WBLP and supported
by primary evidence for the Council,?® was that the western zone boundary
should run along an ephemeral creek gully running down Christine’s Hill and
across the valley floor. In response Mr Skelton contended3® that a minor
ephemeral gully running across an otherwise flat valley floor is not a defensible
zone boundary on landscape grounds.

Ms Gilbert for the Council?!, supported by Mr Langman for the Council,3? both
now agree with Mr Skelton that the appropriate defensible zone boundary is the
unformed legal road running along Ayrburn Farm’s western boundary which, in
part, contains part of the Queenstown Trail. As there is no expert evidence which

2% Evidence of Bridget Gilbert dated 28 May 2018, at paragraphs 32.8, 32.9 and 32.18.

30 Evidence of Steven Skelton dated 13 June 2018, at paragraph 39 on page 11.

31 Rebuttal Evidence of Bridget Gilbert dated 27 June 2018, at paragraph 10.22 on page 40.
32 Rebuttal Evidence of Marcus Langman dated 27 June 2018, at paragraph 13.8 on page 17.
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disputes that agreed position, | submit there need be no further debate on that
issue (whatever the ultimate zoning of Ayrburn Farm is).

However to reinforce the fact that that is a defensible zone boundary, Schedule
Four contains copies of:

a. CFR’s 665019, 665020 and 665021 for Lots 1, 2 and 3 DP475822 (being the
property on the western side of the unformed legal road adjoining Ayrburn
Farm) with highlighted reference to registered Consent Notices 9805352.1,
9805352.2 and 9805352.3 respectively.

b. A copy of pages 1-2 of registered Consent Notices 9805352.1 (as varied),
9805352.2 (as varied) and 9805352.3.

The Panel's attention is drawn to Condition 3 on page 2 of each of the three
registered Consent Notices, and to the subdivision plan DP475822 on page 2 or
page 3 of each of the CFR’s. Each of Lots 1, 2 and 3 shown on DP475822
contains a single rectangular registered residential building platform (marked X,
Y and Z respectively). The registered Consent Notices prevent any further
subdivision of Lots 1, 2 and 3 and prevent the erection of any further residential
units on those lots other than within the registered residential building platforms.

The Panel’s attention is also drawn to the following provisions of the Wakatipu
Basin Chapter 24 (version being recommended by Council officers for approval
at this hearing):

a. Advice Note 24.3.2.3 ‘Guiding Principle: Previous Approvals’ which states
that existing conditions of consent which are registered on a site’s CFR
remain relevant and binding unless altered or cancelled. Applicants may
apply to alter any such conditions. Whether it may be appropriate for the
Council to maintain, alter or cancel such conditions shall be assessed against
the extent to which a proposal accords with the objectives and provisions of
the WBRAZ and WBLP.

b. Rule 24.7.3 Assessment Matters for Restricted Discretionary Activities which
includes the following assessment matter:

C. The extent which existing covenants or consent notice conditions
need to be retained or are otherwise integrated into the proposed
development in a manner that maintains and enhances landscape
character and visual amenity.”

If the outcome of this hearing is that Ayrburn Farm is zoned either Ayrburn Zone
or WBLP, the zoning must have a western boundary. | submit that the Panel can
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reasonably conclude that the unformed legal road is an appropriate and
defensible western boundary for the following reasons:

a. On landscape grounds it is the most robust western boundary available;

b. It is supported by all of the relevant expert witnesses (before taking into
account c. below);

c. Reliance can be placed on the combination of the registered Consent Notices
referred to above which prevent the further subdivision or development of
Lots 1-3 DP475822 located west of that unformed legal road, together with
the specific District Plan assessment matter quoted above.

Section 42A Report and Council’s evidence

89 | do not intend to address the differences in opinion between the Council expert
witnesses and WPDL’s expert witnesses. Provided the facts are correctly
established, the Panel will form its own view on those opinions (when in conflict)
based on the facts. In particular the nature of the DPR hearing process is such
that it is very difficult to comment on differences of opinion between the planning
witnesses when one is trying to compare the Council's short and very
summarised evidence format against the very detailed policy by policy
assessment provided by Mr Brown33. The following comments therefore focus
on establishing the correct facts, and identifying potential inconsistencies in the
evidence.

90 Ms Gilbert challenges the extent of any ‘connection’ between Ayrburn Farm
(presumably and Waterfall Park) with Millbrook due to the topographical
difference which separates the higher Millborook zoned land from the lower
Ayrburn Farm (and WPZ) land. She also states that: “... the portion of Millbrook
adjoining the Ayrburn land is in golf course use rather than residential or visitor
building uses”®*. In response | refer the Panel to Attachment | and comment:

a. Attachment | shows the interrelationship between Millbrook, Waterfall Park
and Ayrburn Farm. While there is a distinct topographical difference between
Millbrook and Waterfall Park, they are very close to each other. The same
applies to Millbrook and Ayrburn Farm. On any reasonable scale, all three
are clustered together, regardless of topographical difference.

b. Ayrburn Farm does not adjoin Millbrook golfcourse. It adjoins a very urban
part of Millbrook, particularly when one takes into account the fact that the
undeveloped light brown part of the Millbrook Zone in the south-east corner

33 No criticism intended by Counsel — the workload on the Council witnesses is understood.
34 Evidence of Bridget Gilbert dated 28 May 2018, at paragraph 32.6 on page 80.
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of Millbrook, where it adjoins Waterfall Park and Ayrburn Farm as shown on
Attachment |, is zoned Village3® under the Millbrook Zone Structure Plan.

91 The previous point is also relevant to Ms Gilbert's expressed concern3® that “...
introducing urban development in this location would significantly undermine the
WB Chapter strategy of ‘nodes’ of development interspersed with more open and
undeveloped areas ...". | submit that:

a. If Millbrook and Waterfall Park are part of the same ‘node’ then the proposed
Ayrburn Zone can equally be part of the same ‘node’;

b. If Millborook and Waterfall Park are two different ‘nodes’ sitting right beside
each other, one on the higher plateau and one on the valley floor below, then
the addition of a third Ayrburn Zone ‘node’ immediately adjoining those two
could not reasonably be said to undermine any wider strategy of ‘nodes’.

92 Attachment J has been prepared to assist the Panel on this issue of ‘node’ or
‘nodes’. Attachment J is a larger scale aerial photograph which shows:

a. The WPZ in the centre (including the Wedge, on the assumption that the
Wedge will be rezoned WPZ);

b. WPDL’s proposed hotel Masterplan overlaid over the WPZ and extending
into Ayrburn Farm at its southern end;

c. The WPZ Structure Plan Activity Areas (marked with black dashed lines)
overlaid over the hotel Masterplan;

d. Ayrburn Farm on the right hand or southern side, extending from the Lake
Hayes-Arrowtown Road at the top down to the unformed legal road at the
bottom;

e. The Ayrburn Zone Structure Plan overlaid over Ayrburn Farm;

f. The RM171280 consented road providing a roading and service corridor from
the Lake Hayes-Arrowtown Road through to the WPZ and to the larger
proposed Residential Activity Area within Ayrburn Farm;

g. Existing Millbrook urban development wrapping around the western, northern
and part of the eastern boundaries of the WPZ;

h. The large undeveloped Millbrook Village Activity Area running north-south
along the eastern side of the WPZ extending almost to Ayrburn Farm.

35 That Village zoning enables a wide range of residential, visitor accommodation, retail and (limited)
commercial activities.

36 Evidence of Bridget Gilbert dated 28 May 2018, at paragraph 32.13 on page 81.
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93 In her rebuttal evidence, under the head Visual Effects’, Ms Gilbert focuses on
effects on views from the Queenstown Trail®”. In response | comment:

a. The primary effects of concern to Ms Gilbert appear to be the effects on views
from the elevated portion of the Queenstown Trail as it goes up Christine’s
Hill. Ms Gilbert has not taken into account the fact that the majority of that
trail on the hillslope is not a public place, for the reasons detailed above.
Acceptance of Ms Gilbert’'s assessment would completely defeat the purpose
of PC28 which was to ensure that landowners seeking development
opportunities would not be adversely affected by the consequences of
granting rights for a public trail.

b. In her paragraph 10.10 Ms Gilbert makes comments which appear to relate
to the entire Queenstown Trail network within the Wakatipu Basin. The effect
being assessed arising from the proposed Ayrburn Zone, being a view of
housing from the legal road portion of the Queenstown Trail running along
Ayrburn Farm’s western boundary, affects a distance of approximately 210m
along just one side of this portion of the Queenstown Trail. In the context of
Ms Gilbert’'s broad assessment in her paragraph 10.10, | submit that such
effect on the overall Queenstown Trail network could only be described as
very minor.

c. Inthe same paragraph 10.10, Ms Gilbert describes the “dominant context” of
the Queenstown Trail as “... rural residential, rural lifestyle (hobby farming),

rural and riverscape environments ...”. Again with respect to Ms Gilbert, if
one looks at Attachment |, that description certainly does not apply to the
section of Queenstown Trail shown in Attachment | which is distinctly urban
at the Speargrass Flat Road end (enclosed by tall urban hedges) and at the
Millbrook end (where it enters a very urban part of Millbrook), with the balance
running through undeveloped farmland in between (noting also that important
parts of the Trail network run through Queenstown, Frankton, Shotover

Country and Lake Hayes Estate).

d. If views from the Christine’s Hill portion of the Queenstown Trail are relevant,
it is difficult to see the basis of assessing adverse effects as ‘high’ if looking
down on urban development and “no more than minor” if looking down on
rural lifestyle development, given that Ayrburn Farm is in the near foreground
to views of a wider and broader midground which is largely residential in
character.

94 In her rebuttal evidence3 Ms Gilbert assesses effects on neighbours to the south

“

of Ayrburn Farm as “... moderate to high with the lower rating applying to

37 Rebuttal evidence of Bridget Gilbert dated 27 June 2018, at paragraphs 10.6-10.13 on pages 37-
38.
38 |bid at paragraphs 10.14-10.15 on page 38.
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properties adjacent the Tree Protection Area and the 100m width setback”. With
respect to Ms Gilbert, that assessment does not take proper account of both the
facts on the ground and what could occur under the alternative possible zonings.

The properties adjoining Ayrburn Farm’s southern boundary, as shown on
Attachment |, fall into three categories, being three properties at the western end
which adjoin an open paddock, four properties in the centre which adjoin a mature
grove of evergreen trees, and one property at the eastern end which overlooks
lower Ayrburn Farm land adjoining Mill Creek.

Referring to the western three properties:

a. Under a WBRAZ zoning, a shelterbelt along Ayrburn Farm’s southern
boundary (providing shelter from the prevailing southerly winds) would be a
permitted activity and an outcome of reasonable likelihood. Any such
shelterbelt would adversely affect views to the north across Ayrburn Farm
and create shading on those properties to the south.

b. Under WBLP zoning the outcome, if Ayrburn Farm were to be developed,
would have to comply with a 10m setback standard and there are no
vegetation standards.

c. Under the Ayrburn Zone there is a mandated 50m building setback plus a 2m
height control on any vegetation within 25m of the southern boundary. The
outcome, which creates an appropriate separation and preserves views to
the north, is certain.

Referring to the central four properties, the existing evergreen trees (which are
probably about 30m tall) currently provide complete screening of any
development within Ayrburn Farm from views from those properties. The
following consequences arise under the three zoning options:

a. Under a WBRAZ zoning, whether those trees were retained or replaced
would depend upon decisions of the farm landowner, and possibly the
outcome of a consent hearing if District Plan protection for exotic trees is
retained;

b. Under a WBLP zoning, the outcome would be the same as (a) above;

c. Under the Ayrburn Zone, those mature trees must be retained, thereby
avoiding any adverse effects on views from those properties of development
within Ayrburn Farm.

As far as the eastern property is concerned, the increased 100m building setback
plus the small Tree Protection Area, both imposed under the Ayrburn Zone,
reflects the fact that that property overlooks a lower part of Ayrburn Farm from an
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elevated position. The consequences of the three zoning options for that property
are therefore similar to the consequences for the three western properties
described above, with the addition of the small Tree Protection Area under the
Ayrburn Zone.

On this issue | submit that:

a. Ms Gilbert’s analysis does not take into account many of the factors detailed
above, and is therefore inadequate;

b. The zoning outcome which best mitigates effects on the residential amenities
of all of those adjoining southern neighbours is the Ayrburn Zone outcome,
for the reasons detailed above.

In her rebuttal evidence®® Ms Gilbert addresses the issue of defensible
boundaries to the zone. She contends that the Ayrburn Zone would create a high
risk of urban development creep westwards, whereas a WBLP zoning with a 75m
setback would provide a defensible zone boundary. In response | comment:

a. While WPDL does not agree with the 75m setback distance, if a specified
building setback distance along the legal road along the western boundary
would create a defensible WBLP zone boundary, | can see no reason why it
would not provide an equally defensible boundary for the proposed Ayrburn
Zone.

b. The existence of existing rural living development on the western side of the
southern end of the unformed legal road, plus existing rural living
development on the southern side of Speargrass Flat Road extending further
to the west, arguably creates a greater danger of spread of WBLP zoning
than it would be the case for the proposed Ayrburn Zone. In other words,
that zone boundary is arguably more defensible as the boundary to an urban
zone than it would be as the boundary to WBLP zoning.

On the issue of the 75m setback referred to above, WBLP submits that that is
excessive under the circumstances. A 15m building setback distance has been
proposed. As the formed Queenstown Trail (2-3m wide) is located on the western
side of the unformed legal road, that means an actual setback from the
Queenstown Trail of about 22m. Spray painted pegs have been placed in the
ground to mark that setback distance for the benefit of the Panel. WPDL
contends that that is a more than adequate setback buffer for the Queenstown
Trail, and that any greater extent of setback would merely preclude use of usable
and developable land without achieving any benefit which could be reasonably
considered more than minor.

39 |bid at paragraphs 10.19-10.30 on pages 39-42.
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In her paragraph 10.35 Ms Gilbert states that she expects the AZSP will be
publicly accessible and will be experienced as a distinctly urban landscape that
forms a jarring contrast with the north Lake Hayes residential area to the south
and the rural area to the west. | submit that two important points can be taken
from that statement:

a. The alleged “... jarring contrast” will be experienced from within the Ayrburn
Zone, not from outside the Ayrburn Zone;

b. Itis unclear why that experience will be adverse, when it is being experienced
by people who are presumably living in, or visiting, the Ayrburn Zone by
choice.

In his rebuttal evidence Mr Langman contends#® that Mr Brown’s planning
evaluation “... has fallen short in relation to the evaluation of the objectives and

policies under Chapter 3 and Chapter 4 ...” and that Mr Brown “... does not
address the objectives and policies of Chapter 4 directly”. If Mr Langman had
referred to Mr Brown'’s appendices, he would have found 26 pages of evaluation
by Mr Brown of every single objective and policy in Chapters 3 and 4 of the PDP
— an evaluation which is considerably more detailed and thorough than Mr

Langman’s evaluation.

In his paragraph 13.94' Mr Langman lists the eight sub-objectives set out in
Objective 3.2.2.1. He then goes on to state, in his paragraph 13.1042:

“The proposed AZSP and associated Ayrburn Zone may provide for a
compact urban area, but it is not integrated with existing development
and does not build on historical urban settlement patterns ...”

In response | comment:

a. The sub-objective (a) quoted in his previous paragraph does not seek that
development be “... integrated with existing development ...”. What it states
is “promote a compact, well designed and integrated urban form”. Integration
can therefore be internal to the urban area being promoted, and does not
necessarily have to link to other urban areas. Having made that point, and
taking into account the dual road access and servicing issues, | submit that it
is strongly arguable that the proposed Ayrburn Zone will be integrated with
the WPZ.

b. The issue of whether Waterfall Park builds on existing historical urban
settlement patterns is interesting, particularly bearing in mind the comment in

40 Rebuttal Evidence of Marcus Langman dated 27 June 2018, at paragraphs 13.9 and 13.11 on

page 28.
41 |bid.
42 |bid.
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the (different) Panel’s Report 3 in relation to Hearing Stream 1B that identified
urban settlements “... build on historical settlement patterns (accepting in
some cases it is a relatively brief history) ...”43 The WPZ has existed for over
25 years. The only impediment to its development has been lack of road
access. The word “historical” creates an objective benchmark (compared to
a word such as ‘heritage’ which is more subjective). The WPZ is part of the
historical urban settlement pattern within the Basin, just as Millbrook is
(putting to one side the issue of whether Millbrook is “urban”). The Ayrburn
Zone builds upon that existing WPZ, particularly when one factors in the dual
road access and servicing issues.

In his paragraph 13.10 Mr Langman goes on to state:

“... Rather, the zone is in my view an urban tack on to the Waterfall Park
Zone, which is a resort zone. By definition in the Hearing Panel’s
decisions on Stage 1, resort zoning is not to be considered as urban
development ...”.

In response to that statement | submit:

a. MrLangman’s statement that the Ayrburn Zone is “... an urban tack on to the
Waterfall Park Zone ...” directly contradicts his previous sentence where he

contends that the Ayrburn Zone “... does not build on historical urban

settlement patterns.” Both statements cannot be correct.

b. The Hearing Panel's Stage 1 Recommendation did not determine that the
WPZ is a resort zone. On the contrary the Recommendation recorded
evidence given to the effect that the WPZ is more urban than Millbrook, with
the implication being that the WPZ is urban44.

c. The WPZ would not qualify as a ‘resort’ under the new definition because the
zone does not contain any requirement for “... an integrated and planned

development ...” and there is no factual basis upon which one could

reasonably conclude that development, in accordance with the WPZ zoning,

would form “... part of an overall development focused on onsite visitor

activities”.

In his paragraph 13.10 Mr Langman then alleges that the Ayrburn Zone would
promote sporadic and sprawling development. WPDL disputes that, on the facts.
That is a matter for the Panel to determine.

The most significant point arising from the previous few paragraphs is that Mr
Langman does not challenge the contention that the Ayrburn Zone will achieve

43 Refer Report 3 — Report and Recommendations of Independent Commissioners Regarding
Chapter 3, Chapter 4 and Chapter 6, at paragraph 239 on page 44.
44 |bid at paragraph 598 on page 88.
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five of the eight sub-objectives detailed in Objective 3.2.2.1, and his challenges
in respect of the other three are debatable. Accordingly, even on Mr Langman’s
evidence, Ayrburn Zone achieves Objective 3.2.2.1 to a considerable degree.

In his paragraphs 13.12-13.14 Mr Langman challenges whether the Ayrburn Zone
complies with objectives which include the terms “larger urban areas” and “main
urban settlements”. | will address those issues when | address the wider issue
of an Urban Growth Boundary below.

Comparative Assessment of Zoning Options

111

112

Based on an assessment of environmental effects, | submit that WBRAZ (being
effectively a rural farming zoning) is not an option reasonably open to the Panel.
| submit that for the following reasons:

a. The issue of the water quality of Lake Hayes, and the extent to which that is
influenced by Mill Creek, is a significant issue for the Wakatipu Basin.
WBRAZ zoning would perpetuate stock access into Mill Creek and nutrient
leaching (particularly nitrogen) into Mill Creek, both outcomes being highly
undesirable. Those outcomes will not achieve the objectives of the NPS:
Freshwater and the regional objectives and policies which seek to implement
the NPS: Freshwater.

b. WBRAZ will not comply with the directives of s6(d) relating to public access
to and along Mill Creek.

c. WBRAZ will not have regard to the protection of the habitat of trout as
required by s7(h).

d. WBRAZ will not facilitate the achievement of road access to the WPZ.

e. WBRAZ will not achieve the protection of the residential amenities of
adjoining neighbours to the south to the extent that either of the alternative
zonings can achieve.

From a policy perspective | submit that WBRAZ is not an option reasonably open
to the Panel, for the following reasons:

a. The very detailed policy analysis carried out by Mr Brown, most of which is
unchallenged, can only lead to an inevitable conclusion that WBRAZ would
not achieve the relevant objectives and policies of the relevant planning
instruments to a significant extent and is clearly the least appropriate of the
three zoning options.

b. There is no expert landscape or planning evidence at all which supports or
justifies WBRAZ.
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Given the submissions in the previous two paragraphs, | do not address the
WBRAZ option any further. The remaining part of this section of these
Submissions therefore assesses either the two residential zoning options
together or the Ayrburn Zone against the WBLP.

Non-contentious issues relevant to both zoning options

114

115

116

Mr Langman confirms that the Council has presented no rebuttal evidence in
relation to contaminated land, stormwater and flooding issues“5.

In relation to infrastructure Mr Langman states that Mr Crowther “... remains
opposed to the rezoning’#. That statement is incorrect. What Mr Crowther
actually states is “I therefore no longer oppose the rezoning requested”#” [on
infrastructural grounds].

Mr Glenn Davis for the Council does not challenge any of the opinions or
conclusions of Dr Ruth Goldsmith in relation to ecological considerations and
benefits. The evidence of Dr Goldsmith stands unchallenged.

Transport considerations

117

118

119

It is not possible for Counsel to predict what weight the Panel will give to the
evidence lodged for the Council and NZTA relating to the capacity of the Lower
Shotover Bridge. One possibility is that an assumption may be made that that
issue will be resolved in the future and should therefore not be determinative of
any proposed new rezonings in the Wakatipu Basin. Another possibility is that
significant weight may be placed on that evidence which could preclude any new
rezonings in the Wakatipu Basin. There may be other possibilities in the
spectrum between those two possibilities.

This submission point only addresses the possibility of that transportation
evidence potentially precluding the rezoning of Ayrburn Farm as the proposed
Ayrburn Zone.

Should the Panel reach that potential point in its deliberations, WPDL is prepared
to limit Submission 2388 to the effect that the large central R Activity Area shown
in the Structure Plan can only be used for the purposes of a retirement village.
That outcome is not addressed in the amended Ayrburn Zone provisions which
accompany these Submissions. However a Recommendation to that effect could
easily be documented during the period between the issuing of the Panel’s
Recommendations and the confirmation of those Recommendations by the
Council.

45 Rebuttal Evidence of Marcus Langman dated 27 June 2018, at paragraph 13.2 on page 26.
46 |bid at paragraph 13.4 on page 26.
47 Rebuttal Evidence of Vaughn Crowther dated 27 June 2018, at paragraph 4.4 on page 4
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120 The effect of that limitation is assessed in the Rebuttal Evidence of Mr Carr48
which can be summarised as follows:

a. The capacity issue relating to the Lower Shotover Bridge is understood to
arise from the modelling of future weekday peak period traffic flows;

b. Residents within a retirement village can generally be expected not to travel
during peak hours, and to choose to travel at times to suit themselves and to
avoid peak period traffic flows;

c. The zoning of Ayrburn Farm to enable a retirement village would therefore
result in sustainable use of existing road infrastructure without overloading
that infrastructure during peak hours.

121 Consent decision RM171280 records the Council’s position regarding road
access to the WPZ. No expert evidence has been presented, either at the
RM171280 hearing or for this hearing, which challenges the conclusions reached
in the RM171280 consent decision.

122 The issue of enabling road access into the WPZ is a significant factor in favour of
either residential zoning. The significance of that factor is less when it comes to
a choice between the two residential zoning options, but it still weighs in favour
of the Ayrburn Zone option for the following reasons:

a. As aconsequence of either residential zoning option, the road would be built.
The physical dimensions of the road as approved under RM171280 is
required for the purposes of the WPZ and would not change regardless of
the zoning option chosen for Ayrburn Farm. It therefore follows that the
confirmation of Ayrburn Zone would result in more efficient and effective use
of that element of roading infrastructure.

b. The inevitable consequence of a. above is that the Ayrburn Zone would better
fulfil some PDP Chapter 29 objectives and policies.

Landscape considerations

123 A layperson reading the totality of the evidence for the Council might, | submit,
reasonably conclude that this zoning determination turns upon landscape
considerations. The landscape evidence arrives at certain conclusions and the
planning evidence largely depends upon those conclusions in arriving at the
overall recommendation. Very little attention is given to wider planning
considerations such as the relevant regional policy provisions and Part Two of
the Act. That approach is not unusual in the Queenstown Lakes District, where

48 Rebuttal Evidence of Andy Carr dated 27 June 2018.
49 Refer in particular Objective 29.2.1 and related policies.
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landscape considerations are very important. However | submit that it is not the
appropriate approach in this case.

| submit that the reality is that this is a choice between two residential zones. The
only identifiable adverse landscape effect which may be more than minor, and
which would differ to a degree depending upon which zoning is preferred, is the
view to the east (and not to the west) experienced by users of a very short
(approximately 210m) section of the basin wide Queenstown Trail network
(comprising approximately 120km)50. | submit that that is a minor consideration
in the overall context of this hearing, and not a consideration which should carry
much weight in the outcome of this hearing.

Planning considerations

125

126

127

128

The planning analysis detailed in Mr Brown’s evidence is thorough and
exhaustive. There is no doubt that the Ayrburn Zone option “ticks the box” in
relation to more relevant objectives and policies than the WBLP zoning option
does. While the required determination is not a mechanical exercise involving
just counting the number of objectives and policies ‘ticked’, that exercise must be
a guide to the appropriate outcome when there is a significant discrepancy in the
outcome of that exercise.

Mr Brown’s analysis covers District Plan considerations, relevant regional policy
considerations, and Part 2 of the Act, all of which are appropriate and relevant in
relation to a rezoning such as this when many relevant district policy provisions
are not yet determined and some regional policy provisions are under challenge.
In addition, as noted previously, both the ODP and the PDP contain an
inadequacy in relation to road access to the WPZ which justifies resort to higher
planning instruments and to Part 2 (if necessary) to assist resolution of that
inadequacy.

| submit that Mr Brown’s analysis leads inevitably to the conclusion that the
Ayrburn Zone option is the more appropriate zoning of Ayrburn Farm than the
WBLP option. | emphasise that the majority of that analysis stands unchallenged
by any expert evidence.

Based on that analysis | submit that, regardless of the Urban Growth Boundary
(UGB) issue which | am about to address, the appropriate zoning outcome for
Ayrburn Farm is the proposed Ayrburn Zone.

Other submitters’ evidence

129

Apart from evidence lodged by witnesses for the Council and NZTA, the only
other brief of evidence lodged which is relevant to WPDL’s submission 2388 is

50 VVerbal advice from Mark Williams, CEO of the Queenstown Trails Trust
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the Statement of Evidence by Rebecca Hadley dated 13 June 2018 (S2101 and
FS7772). Rebecca Hadley is a qualified landscape architect, and her evidence
was lodged in advance as if it were expert evidence. However it does not contain
the standard expert witness Code of Conduct clause. Accordingly Counsel
assumes that evidence does not purport to be objective expert evidence.

That would have to be the case anyway, as the two properties identified in
paragraph 1 of Ms Hadley's evidence adjoin Speargrass Flat Road and the
western side of the unformed legal road previously referred to. Counsel
understands that Ms Hadley lives in the northern of the two properties from which
there is likely to be a diagonal view looking north-east across the unformed legal
road into Ayrburn Farm.

Accordingly the evidence lodged by Ms Lucas is evidence from a neighbouring
landowner potentially affected by development within Waterfall Park. | submit
that evidence cannot be afforded the weight normally afforded to objective expert
landscape evidence. Given that the evidence of Ms Hadley does not agree with
the evidence of Ms Gilbert for the Council and Mr Skelton for WPDL on a range
of landscape matters, specifically including the ability of Ayrburn Farm to absorb
some form of residential development, | submit that the evidence of Ms Gilbert
and Mr Skelton must be preferred over the evidence of Ms Hadley.

Urban Growth Boundary

132

133

WPDL'’s submission 2388 requested, as part of its relief seeking the proposed
Ayrburn Zone (or an extension of the WPZ to include Ayrburn Farm), that the
Arrowtown Urban Growth Boundary (UGB) be extended to include all of the
Millbrook Zone, the WPZ and the proposed new Ayrburn Zone. | submit that that
requested relief encompasses a range of potential outcomes between the publicly
notified no UGB and the UGB requested in S2388. That range includes a UGB
containing Millbrook, Waterfall Park and Ayrburn, or a UGB containing just
Waterfall Park and Ayburn, or a UGB containing just Waterfall Park. This section
of these Submissions addresses the issue of whether an extended or new UGB
should be created, and, if so, the extent of that extended or new UGB.

Objective 3.2.2.1 (from Chapter 3 Strategic Direction) seeks to ensure that urban
development occurs in a logical manner. The UGB concept is introduced by the
first two policies under that objective which read:

“3.2.2.1.1 Apply Urban Growth Boundaries (UGBs) around the urban areas
in the Wakatipu Basin (including Jack’s Point), Arrowtown and
Wanaka.

3.2.2.1.2 Apply provisions that enable urban development within the

UGBSs and avoid urban development outside of the UGBs.”
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134 Those policies are clear and, to a significant degree, directive. The reference to
“urban areas in the Wakatipu Basin” is not qualified by any words such as ‘some’
or ‘main’. The policies apply to all urban areas in the Wakatipu Basin. Policy
3.2.2.1.1 can only be achieved, and Policy 3.2.2.1.2 can only be implemented, if
every urban area in the Wakatipu Basin is subject to a UGB.

135 At first glance that clear and unambiguous policy direction becomes somewhat
muddied in Chapter 4. The fourth paragraph of Chapter 4.1 Purpose contains
reference to UGBs being established for “... key urban areas ...”. Objective 4.2.1
refers to UGBs being used as a tool to manage “larger urban areas” and Policy
4.2.1.1 refers to defining UGBs for “the main urban settlements”. However a
careful reading of those provisions, in their context, shows that they do not
exclude the application of UGBs to urban areas which might not be “key”, “larger”
or “main”. | submit that Mr Langman has fallen into error when he appears to
assume that such an exclusion is implied®'. That cannot be the case because, if
such an exclusion was implied, those Chapter 4 provisions would be inconsistent
with the Chapter 3 direction detailed above. However if such an exclusion is not

implied, there is no inconsistency between the two chapters.

136 The interpretation outlined in the previous paragraph is reinforced by the
Wakatipu Basin Specific Policy 4.2.2.14 which reads:

“4.2.2.14 Define the Urban Growth Boundaries for the balance of the
Wakatipu Basin, as shown on the District Plan Maps, that: ...”

137 Once again there is no qualifier in the policy quoted above. That policy contains
a specific direction to define UGBs for the balance of the Wakatipu Basin. That
policy therefore links directly back to the Chapter 3 policies quoted above.

138 When one then looks at the publicly notified UGBs within the Wakatipu Basin
(adopting the broader interpretation of Wakatipu Basin to include Queenstown) it
immediately becomes clear that the above interpretation raises issues in relation
to three specific ‘settlements’ (using that term broadly):

a. Millbrook;
b. Waterfall Park;
c. The recently consented Arrowtown Special Housing Area (SHA).

139 Before addressing those three ‘settlements’, | note that the ‘muddiness’
introduced in Chapter 4, as referred to above, is highlighted by the manner in
which UGBs have been applied. Areas within notified UGBs range from very

51 Rebuttal Evidence of Marcus Langman dated 27 June 2018, at paragraphs 13.12-13.15 on page
29.
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large areas to much smaller areas. At the smaller end, | refer specifically to the
UGB containing a small residential settiement on the western side of the Shotover
River in the Arthur’s Point area (which | will refer to as “Arthur’s Point West”, to
differentiate it from the larger Arthur's Point UGB on the eastern side of the
Shotover River). Arthur's Point West is clearly an urban area. If one looks at
Planning Map 39a, counts the individual titled sections shown within Arthur’s
Point West (about 80), and hazards a guess at the development potential of the
undeveloped western part (perhaps 20-30), the development potential of Arthur’'s
Point West is in the order of 100-110 residential units.

| submit that it would not be possible to conclude that the Arthur's Point West is
a ‘key’, ‘larger’ or ‘main’ urban area. However it is subject to a UGB, and it is
within the Wakatipu Basin. This reinforces the interpretation detailed above.
Arthur’'s Point West is an urban area located within the Wakatipu Basin and
therefore must be subject to a UGB in order to implement the relevant Chapter 3
and Chapter 4 policies.

| do not address the Arrowtown SHA in these Submissions. | have not seen a
copy of the consented SHA plan, and | do not know how big it is. However it
seems very unlikely that it is not urban in nature and therefore that, if the relevant
Chapter 3 and Chapter 4 UGB policies are to be implemented, it should be subject
to a UGB.

I now turn to Millbrook, which is an interesting situation. | submit that the starting
point is that, absent a bespoke definition, there can be no doubt that Millbrook is
urban in character. | submit that is not even debatable. | note that submission is
supported by the evidence, describing Millbrook as urban, of Ms Gilbert%2, Ms
Mellsop53, Mr Langman®4, Mr Skelton®® and Mr Brown58. | also note that Millbrook
is described in Schedule 24.8, Landscape Character Unit 23, as an “intensively
developed attractive urban settlement”.

In S696 Millbrook Country Club Limited (MCCL) requested a definition of “urban
development” which “Does not include resort style development such as that
within the Millbrook Zone”. The only reason given for that requested relief, in
S696, states that, while Millbrook makes some suggestions as to how the
definition might be improved, “... its primary concern is that Millbrook should not
be considered to entail urban development”. Counsel cannot find any evidence
lodged for MCCL which provides any basis, let alone a reasoned basis, for urban

52 Evidence of Bridget Gilbert dated 28 May 2018, at paragraph 32.10 on page 81.
53 Evidence of Helen Mellsop dated 28 May 2018, at paragraph 7.37 on page 59.
54 Evidence of Marcus Langman dated 30 May 2018, at paragraphs 45.7 and 55.13 on pages 139

and 171.

55 Evidence of Stephen Skelton dated 13 June 2018, at paragraph 13 on page 4.
56 Evidence of Jeff Brown dated 13 June 2018, at paragraph 2.5 on page 7.
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development within Millbrook to be excluded from any definition of, or provisions
relating to, urban development.

The definition of “urban development” was considered during Hearing Stream
1B57 and again during Hearing Stream 1058, It appears from the Hearing Stream
1B Report 3 in particular that the Hearing Panel has gone to some lengths to try
and devise a definition which would exclude Millbrook urban development from
the definition of “urban development” intended to catch all other urban
development. However no explanation is given as to why that Hearing Panel
elected to do that (other than because MCCL requested it). In particular there
appears to be no s32 assessment of the benefits and costs of creating a definition
of “urban development” which excludes Millbrook.

The significance of the previous point lies (in part) in the fact that one of the ‘costs’
is an outcome in which the Millbrook Zone, which is bounded by cadastral
boundaries rather than landscape boundaries, and the undeveloped part of which
is owned by one of the larger residential developers in the District, is not
constrained (in terms of future growth) by a UGB.

Counsel finds difficult to understand the rationale underpinning the apparent
intention to exclude Millbrook development from ‘urban development’, taking into
account the following factors:

a. The following specific statements can be found in Report 3 at paragraphs 562
and 563:

“662. To us, the most pressing reason for applying UGBs is that without
them, the existing urban areas within the District can be incrementally
expanded by a series of resource consent applications at a small
scale, each of which can be said to have minimal identifiable effects
relative to the existing environment.

563 This is of course the classic problem of cumulative environmental
effects and while a line on a map may be somewhat arbitrary,
sometimes lines have to be drawn to prevent cumulative effects even
when they cannot be justified on an “effects basis” at the margin.”

b. A number of submissions have been lodged by neighbours adjoining the
Millbrook Zone seeking that the Millbrook Zone be extended to include their
properties®. A short summary of the various expert assessments within the

57 Refer Report 3 — Report and Recommendations of Independent Commissioners Regarding
Chapter 3, Chapter 4 and Chapter 6, at paragraphs 580-602 on pages 86-89.

58 Refer Report 14 - Report and Recommendations of Independent Commissioners Regarding ...
Chapter 2 (Definitions), at paragraphs 417-421 on pages 60-