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Introduction

These legal submissions address:

(@) Queenstown Airport Corporation Limited’s (QAC) Notices of
Requirements (NORs) to modify Designation 2 (Aerodrome
Purposes) and Designation 4 (Airport Approach and Land Use
Controls); and

(b) QAC’s submissions on Chapter 37 (Designations) of the Proposed
Queenstown Lakes District Plan (Proposed Plan), in respect of:

(i) QLDC’s Designation 29 (Queenstown Events Centre),

(ii) QLDC’s Designation 64 (Aerodrome Purposes — Wanaka
Airport),

(iii) QLDC’s Designation 65 (Airport Approach and Land Use
Controls — Wanaka Airport ), and

(iv) Meteorological Service of NZ Limited’s Designations 230
and 576 (Meteorological Purposes).

Queenstown Airport — An Overview

2.

Queenstown Airport (Airport) is an important existing strategic asset to the
Queenstown Lakes District and Otago Region. It provides an important
national and international transport link for the local, regional and
international community and has a major influence on the Region's
economy. The Airport is a fundamental part of the social and economic
wellbeing of the community.

Queenstown Airport is one of the busiest airports in New Zealand,
operating a mixture of scheduled flights, corporate jets, general aviation
and helicopters. It is by some margin the largest of the regional airports
and the fourth largest in New Zealand in terms of passenger numbers and

revenue.

The Airport is one of Australasia’s fastest growing airports and as the
gateway to southern New Zealand, is a vital part of regional and national

tourism industries.
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It provides an essential link for domestic and international visitors to New
Zealand’s premier destinations of Queenstown, the Lakes District, Milford
Sound and in general, the lower South Island. Consequently, it is a
significant strategic resource and provides direct and indirect benefits to
the local and regional economy.

Queenstown Airport has been experiencing significant growth in the use of
its facilities and infrastructure over recent years, particularly in international

and domestic passengers. Growth is predicted to continue.

Accordingly, QAC is concerned to ensure that the Proposed Plan, including
through QAC’s designations and its submission on Chapter 37,
appropriately recognises and provides for the ongoing operation and
growth of the Airport, in a safe an efficient manner, whilst ensuring that
potential reverse sensitivity effects are avoided.

QAC is also concerned to ensure that potential growth and development at
Wanaka Airport is appropriately provided for via that airport’s designations,
given its management of the airport on behalf of QLDC.

QAC’s Statutory Framework

9.

10.

11.

12.

QAC was formed in 1988 under section 3(1) of the Airport Authorities Act
1966 to manage Queenstown Airport.

Queenstown Airport is presently owned by QLDC (75.1%) and the
Auckland International Airport Limited (AIAL) (24.9%).

QAC also manages Wanaka Airport, and has an informal caretaker role for
Glenorchy Aerodrome, on behalf of QLDC.

QAC is a council-controlled trading organisation (CCTO) of QLDC pursuant
to the Local Government Act 2002 (LGA). Section 59 LGA sets out the
principal objectives of a CCTO which are to:

(@) achieve the objectives of its shareholders, both commercial and
non-commercial, as specified in the statement of intent (Sol); and

(b) be a good employer; and
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13.

14.

15.

16.

17.

(c) exhibit a sense of social and environmental responsibility by having
regard to the interests of the community in which it operates and by
endeavouring to accommodate or encourage these when able to do
so; and

(d) conduct its affairs in accordance with sound business practice.
The objectives stated in QAC’s Sol 2016 — 18 include the following:

“5. Pursue operational excellence including being an outstanding

corporate citizen within the local community.”

As an Airport Authority, QAC must operate or manage the Airport as a
commercial undertaking (section 4(3) Airport Authorities Act).

As an Airport Authority, QAC is also a network utility operator under section
166(g) of the Resource Management Act (RMA or Act).

Additionally, QAC is an approved reacquiring authority under Resource
Management (Approval of Queenstown Airport Corporation Limited as
Requiring Authority) Order 1992/383 and Gazette Notice 1994/6434. As
well as general approval for the operation, maintenance, expansion and
development of Queenstown Airport, this Order conferred approval as a
requiring authority for airport related works on all the land that is to the
south of the Airport, between the existing airport and the Kawerau River, all
the land to the north between the existing airport and SH6; and all the land
to the east between the existing airport and Shotover River (i.e. the whole
of Frankton Flats).

QAC is currently the requiring authority for three designations in the
Operative District Plan:’

(@) Designation 2 - Aerodrome Purposes, the purpose of which is to
protect the operational capability of the Airport, while at the same
time minimising adverse environmental effects from aircraft noise
on the community until at least 2037. The Designation is subject to
conditions which address the activities permitted by the
Designation; building height and setback controls; hours of

' Refer Schedule of Designations on page A1-2 of the Operative District Plan.
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operation; QAC’s obligations in terms of noise management and
analysis; the construction of RESA, among other matters.

(b) Designation 3 - Air Noise Boundary, the purpose of which is to
define the location of the Air Noise Boundary (ANB) for the Airport.
This designation is outdated and QAC has given notice to QLDC
that it is withdrawn.

(c) Designation 4 - Airport Approach and Land Use Controls, the
purpose of which is to provide obstacle limitation surfaces around
the Airport to ensure the safe operation of aircraft approaching and
departing the Airport.

18. Excepting Designation 3, QAC seeks these designations be ‘rolled over,’
with modifications, in the Proposed Plan. The modifications will be
addressed in detail shortly.

19. QAC's operation of Queenstown Airport as an aerodrome is subject to the
provisions of the Civil Aviation Act 1990 and to the controls imposed on
civil aviation by that Act, and the regulations and rules made under it,
which include matters relating to safety.

QAC'’s Current and Future Landholdings
20. QAC owns approximately 137 ha of land on Frankton Flats comprising:

(@) Approximately 83 ha incorporating the airfield, runways and aprons,
rescue fire facilities and air traffic control. This land is generally
located within the Aerodrome Purposes Designation (Designation
2). The underlying zoning of this land in the Operative District Plan
(Operative Plan) is Rural, however under the Proposed Plan it
forms part of the Queenstown Airport Mixed Use (to be addressed
at a later hearing), which is essentially a new zone® and is
supported by QAC.

(b) 8 ha of terminal, carparking, road network and commercial land
leased to airport related business. This land is currently a mix of

% The zone exists in the Operative Plan but is significantly amended and extended in
spatial extent, in the Proposed Plan.
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21.

22.

23.

24.

zonings under the Operative Plan, however in the Proposed Plan it
forms part of the new Airport Mixed Use Zone

(c) 17 ha of land used by general aviation, generally located within
Designation 2. QAC anticipates this general aviation activity will
ultimately relocated from its current location to free it up for other
Airport related uses.®

(d) 17 ha of undeveloped land recently rezoned for industrial activity
under Plan Change 19. This land is not included in Stage 1 of the
Proposed Plan.

(e) 12 ha of undeveloped rural and golf course land. The golf course
land is leased to QLDC (for a nominal rate) for the Frankton Golf
Course.

A plan showing these and other landholdings is attached as Attachment
A, for the Commission’s reference.

Lot 6

In addition to the above landholdings, QAC is currently seeking to
designate part (approximately 16 ha) of Lot 6 DP 304345 (Lot 6) for
Aerodrome Purposes (Lot 6 NOR). Lot 6 is located immediately south of
the main runway and east of the cross wind runway, and is owned by
Remarkables Park Limited (RPL).

The designation of Lot 6 will enable, inter alia, general aviation and
helicopter activities to relocate from their currently constrained cul-de-sac
location near Lucas Place, enabling further growth in these activities and
freeing up the land comprising their current location for other Airport related
uses. It will also enable the establishment of new private jet and Code C
aircraft facilities, and the creation of a Code C parallel taxiway, which will
significantly enhance the Airport’s capacity at peak times.

RPL opposes the designation and acquisition of its land and consequently
the matter has had a complex and lengthy Environment and High Court
history, and currently remains unresolved. A final decision on the Lot 6

% Via the Lot 6 NOR, which is addressed further shorty.
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25.

26.

27.

28.

29.

NOR is expected to be issued by the Environment Court later this year
(having been referred back by the High Court to the Environment Court for
reconsideration).

An interim decision was issued in December 2015* in which the Court
confirmed that the Lot 6 land is the appropriate location for the relocation of
GA and helicopter activities and the other works described above, and that
the area required is about 16 ha, as sought by QAC. The Court is
expected to confirm the 16 ha designation once QAC completes an
aeronautical study (currently underway) in relation to, and obtains CAA
approval for, the works enabled by the Lot 6 NOR.

If QAC is ultimately successful with the designation of Lot 6, its Aerodrome
Purposes Designation will be expanded by approximately 16 ha.

The matter of Lot 6 is traversed in these submissions as the section 42A
report on Chapter 37° raises it. Specifically, the section 42A report writer
states, at paragraph 6.2, that QAC withdrew the Lot 6 NOR prior to
notification of the Proposed Plan.

To clarify, the Lot 6 NOR has not been withdrawn. The Lot 6 NOR was
initiated in 2011 under Part 6AA (Proposals of National Significance),
specifically under section 145, and referred directly to the Environment
Court under section 149(T) of the Act. Separately, and much later, QAC
gave two NORs to QLDC under clause 4 of the First Schedule to the Act,
prior to the notification of the Proposed Plan: one which included Lot 6
within the Aerodrome Purposes Designation’s boundaries (i.e. largely
replicated the Lot 6 NOR), and one which did not include Lot 6, and both of
which sought the further modifications discussed by Mr Kyle.®

The NOR given under clause 4 which included Lot 6 has since been
withdrawn, as the Court proceedings relating to this land (described above)
remain extant and will determine whether or not the Lot 6 land is to be
designated. Should the Court’s decision be to confirm the Lot 6 NOR, this
designation must be included in the Proposed Plan (refer section 175(2)),

“[2015] NZEnvC 222.
® Report relating to Queenstown and Wanaka Airports.
® Evidence of John Kyle dated 7 October 2016.
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thereby rendering the NOR given under clause 4 of the First Schedule,
which included Lot 6, unnecessary.

Airport Growth and Recent Projects

Recent Growth

30.

31.

32.

33.

34.

2015 continued the trend of previous years and was another record
breaking year of growth for the Airport. The Airport recorded a total of 1.5
million passengers for the first time over a 12 month comprising just under
450,000 international passengers and over 1,050,000 domestic’
passengers. There were also significant increases in private jet and

commercial general aviation operations. ®

An economic analysis® undertaken in 2014 found that the Airport generates
gross output into the District's economy of some $88 million dollars,
sustaining the equivalent of 520 fulltime workers each year. The same
report found it facilitates between $392m and $423m of tourist spending in
the District’s economy, which, at the time of the report, was between 26%
and 28% of the total tourist spend.®

Given the above, it is clear the Airport provides significant direct and
indirect benefits to the local and regional economies.

Consequently, Queenstown Airport can be considered a significant
regional and strategic resource and infrastructure.

Further, the ongoing operation, growth and development the Airport,
absent undue constraint, is of significant importance to the social and
economic wellbeing of the District's community and the wider region.

Recent Projects

35.

2015 saw QAC complete a raft of airport development projects, including:

(@) a significant terminal expansion;

” Noting a significant portion of these domestic passengers were themselves international
visitors to the region — refer QAC’s Annual Report for Financial Year Ended 30 June 2015.

8 Refer Mark Edghill’s evidence dated 29 February 2016.

° ‘Queenstown Airport Mixed Use Zone Economic Assessment’, Market Economics
Limited, November 2014.

1% pid.
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36.

(b) commencement of significant works to enable evening flights, which

commenced this winter;

(c) continued with giving effect to its obligations under Designation 2 in
respect of the mitigation of the effects of aircraft noise on existing
properties located within the Airport’s Air Noise Boundary and Outer
Control Boundary'"; and

(d) commenced a master planning process to cater for the next 30
years of Airport growth.

These projects serve to emphasise the continual and dynamic growth and
development of the Airport, along with its commitment to being socially and
environmentally responsible, and an outstanding corporate citizen in the

local community.'?

Wanaka Airport

37.

38.

39.

Wanaka Airport accommodates aircraft movements associated with
scheduled general aviation and helicopter operations, and is a major
facilitator of commercial helicopter operations within the District. It
provides a complementary and supplementary facility to Queenstown
Airport.

Wanaka Airport is the subject of two designations in the Operative District
Plan'®, for which QLDC is the requiring authority. QAC manages the
airport on QLDC’s behalf.

Wanaka Airport can also be considered regionally significant infrastructure,
which plays an important role in providing for the community’s health,
safety and well being.

Designations - The Law

40.

This hearing relates to various designations in the Proposed Plan. It is
therefore appropriate, at this juncture, to set out the legal framework within

" As updated by PC35.

122016 — 2018 Sol, Objective 5.

'3 Aerodrome Purposes” (Designation 64) and “Approach and Land Use Control” purposes
(Designation 65).
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which QLDC’s recommendations (as territorial authority) on the various
NORs to the various requiring authorities must be made.

Overview

41.

42.

43.

44.

45.

46.

A designation is a type of consent mechanism (as opposed to a resource
consent) for utility operations affecting the public interest.' A designation
is a powerful planning tool because land under a designation is, in effect,
given its own planning regime within the District Plan. (Section 9(3) RMA
does not apply to a public work or project or work undertaken by a
requiring authority under a designation.)

A designation serves two separate but related purposes:

(@) It protects the opportunity of using the designated land for a public
work, project or work, in that no one can undertake an activity that
would prevent or hinder the designated work, without the prior
written consent of the requiring authority that holds the designation;
and

(b) It provides authority for a public work or project or work in place of
any rules in the district plan and removes any need for land use

consents.

That is, a designation both protects a site or route for some future work,
and also authorises the use of the site or route for that activity.

Designations can be quite specific, identifying particular works on a
particular site and containing detailed conditions, whereas others may be
more general, simply identifying a site as being for a “school” or a “hospital”

for example.

An NOR may be in general terms, with the details left to be addressed by
an outline plan submitted to the territorial authority prior to construction.

The provisions of the district plan (i.e. the underlying zoning and related
rules) only apply to the use of the land other than for the designated
purpose, or by any person other than the requiring authority.

" Porirua City Council v Transit New Zealand (W52/01).
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47. A designation has two distinct methods under the Act via which it may

come into being:'

(a) The procedures under Part 6AA (Proposals of National
Significance) and Part 8 of the Act (which pertains to designations
created by a requiring authority outside the plan review process); or

(b) The proposed plan/First Schedule process.
48.  The latter is relevant presently.'®
Statutory Framework

49. The statutory framework for designations under the First Schedule of the
Act is as follows:

(@) Schedule 1, clause 4, which sets out the matters to be included in

the notice of requirement;

(b) Clause 5, which sets out the territorial authority’s notification

requirements;

(c) Clauses 6 and 8 which provide for the making of submissions and

further submissions;
(d) Clause 8B which sets out the hearing requirements;

(e) Clause 9 which sets out the territorial authority’s ability to and
process for making a recommendation on a notice of requirement or

a designation included in a proposed plan;

(f) Section 171(1) which sets out the matters to which regard and
particular regard should be had by the territorial authority when

'> Wellington International Airport Limited v Bridge Street/Coutts Street Subcommittee
$1999) 5 ELRNZ 381.

® The relationship between requirements and designations utilising Schedule 1
procedures, and those made under the Part 8 procedure, was discussed in both Wellington
International Airport Ltd v Bridge St/Coutts St Subcommittee (1999) 5 ELRNZ 381 (EnvC),
and Queenstown Airport Corp Ltd v Skipworth 8/11/99, Chisholm J, HC Dunedin AP19/99.
Because the Schedule 1 and Part 8 procedures are not cross-referenced to each other
they can be regarded as separate processes. However, they are not so distinct that the
provisions of Part 8 do not apply to a requirement made under Schedule 1. Thus the
requirement in Queenstown Airport made under Schedule 1 was not immune from an
application for relief under s 185, for example.
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considering and making a recommendation to the requiring
authority on a notice of requirement, including Part 2, which section
171(1) is subject to;

Section 171(2) which sets out the scope of the territorial authority's

recommendation on a requirement;

Schedule 1, clause 13, which sets the scope of and process for the
requiring authority’s decision on the requirement, and the territorial
authority’s notification requirements in respect of that decision;

Clause 14, which sets out the appeal process;

Sections 176 and 176A which set out the legal effect of a
designation and outline the plan procedure;

Schedule 1, Clause 4(10) and section 168 which set out how a
designation can be withdrawn.

Effect of a Designation

50.

Once in place, a designation has the following effects, pursuant to section

176(1):

(a)

it removes any requirement for the requiring authority to obtain
resource consents otherwise required under the district plan;

it gives the requiring authority consent to do anything in accordance
with the designation (but subject to Part 2 and the outline plan
requirements of section 176A);

it prevents any use of the land subject to the designation which
would prevent or hinder the work without written permission of the
requiring authority.

Outline Plans (Section 176A)

51.

52.

Outline plans relate to the implementation of the project or work.

Section 176A requires a requiring authority to submit to the relevant

territorial authority an outline plan of the work to be constructed on

designated land before construction commences, unless certain criteria are
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met. This maintains a degree of control in the hands of the territorial
authority over what in fact occurs pursuant to a designation by conferring a

power to review the outline plan and recommend conditions.

53. The outline plan must show the bulk and location of the work, finished
contours of the site, access, landscaping, and any other matters to avoid,
remedy or mitigate any adverse effects on the environment arising from the
work.

Section 171

54. Under clause 9 of the First Schedule, the territorial authority must make its
recommendation to the relevant requiring authority in accordance with
section 171.

55. Section 171 provides, in summary, that the NORs be assessed as follows:
(@) subject to Part 2 (section 171(1));

(b) having regard to the matters set out in the NOR (section 171(1));
(c) having particular regard to:

(i) all relevant provisions of the relevant statutory instruments
(section 171(a));

(ii) whether adequate consideration has been given to
alternative sites, routes or methods if the requiring authority
does not have an interest in the land sufficient for
undertaking the work, or if it is likely that the work will have a
significant adverse effect on the environment (section
171(1)(b));

(iii) whether the work and designation are reasonably necessary
for achieving the objectives of the requiring authority for
which the designation is sought (section 171(1)(c)); and

(iv) any other matter the territorial authority considers
reasonably necessary in order to make a recommendation
on the NOR (section 171(1)(d));

56. Section 171 is set out in full in Attachment B.
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57.

58.

59.

60.

61.

62.

63.

64.

13

After considering the above, the territorial authority may recommend to the
requiring authority that it confirm or modify the NOR; impose conditions on
the NOR, or withdraw the NOR, and give reasons (section 171(2)).

The requirements of section 171 are now considered in some detail.
Subject to Part 2

The words “subject to Part 2” is the same form of reference to Part 2 as in
section 104(1). The words "subject to" indicate that the provisions in Part 2
are to prevail in the event of a conflict and the matters referred to are to be
given greater weight or primacy than other relevant considerations."”’

The purpose of the Act is best achieved by using Part 2 as an aid to
construing section 104 (or section 171), as opposed to a separate test.'
What is required is a careful assessment of the proposal in and of itself, to
determine whether it achieves the Act’s purpose.'®

It does not matter whether Part 2 or other section 171 matters are
considered first, as long as both are fairly considered and given their
proper statutory importance and priority.

Assessment of Effects on the Environment

Form 18 Resource Management (Forms, Fees, and Procedure)
Regulations 2003 prescribes the content of an NOR , which must include
an assessment of environmental effects. The assessment required is
similar to the assessment of effects under Schedule 4 for resource

consents.

The primary consideration is that of the effects on the environment. This is
not limited to adverse effects, and so must include positive effects.

Environment is broadly defined in section 2 of the Act and includes people
and communities, all natural and physical resources, amenity values, and
social, economic, aesthetic and cultural conditions which affect these

matters.

' See Minister of Conservation v Kapiti Coast DC (1994) 1B ELRNZ 234.

'® See Glentanner Park (Mt Cook) Ltd v Mackenzie DC W050/94.

'° Beda Family Trustv Transit NZ A139104, at paragraph [58].

2 Te Runanga o Ati Awa ki Whakarongotai Inc v Kapiti Coast DC (2002) 8 ELRNZ 265
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65.

66.

67.

68.

69.

70.

71.

72.

14

Particular Regard To

Under section 171 there is a list of matters to which the territorial authority
must have “particular regard” (section 171(1) (a) - (d)).

These are not criteria that have to be fulfilled.?’ Rather, they are matters to
which the territorial authority must “give genuine attention and thought to,
but they must not necessarily be accepted’.?

The Foodstuffs decision concerned the interpretation of the phrase “shall
have regard to”. It is submitted that the addition of the word "particular" in
section 171(1) draws attention to the specific considerations set out, but
does not alter the ratio of the decision.

Statutory Planning Documents

An assessment of the relevant statutory planning documents is required.
There is however, no particular requirement for a designation to conform
with all of the relevant planning documents, and the statutory purpose of
the designation process will mean that often it will not.

It is submitted that the degree of relevance of any particular statements in
the planning documents must be tempered by the nature of a requirement
for a designation.

By its nature, a designation is a planning mechanism used for certain types
of activity which are not ordinarily provided for by the usual district plan
methods. That is why designations have a separate and distinct Part of the
Act with a different process.

In this context, it would render the designations statutory framework
superfluous to assess notices of requirements against plan provisions as if

they were applications for resource consent.
Consideration of Alternative Sites, Routes, Methods

A consideration of alternatives is obligatory under section 171(1)(b) only if:

' Babington v Invercargill City Council (1993) 2 NZRMA 480
2 Foodstuffs (South Island) Ltd v CCC (1998) 5 ELRNZ 308 (HC)
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(@) the requiring authority does not have an interest in the land
sufficient for undertaking the work; or

(b) it is likely that the work will have a significant adverse affect on the

environment.

73. The role of the territorial authority in terms of this subsection is to consider
whether adequate consideration has been given by the requiring authority
to alternatives rather than whether there are alternatives which the
territorial authority or any other person might prefer. The policy of the
requiring authority is entitled to guide this assessment, and it is not for the
territorial authority to substitute its own policy (or that of another person) for
any policy consideration of the requiring authority.®

74. The consideration required under section 171(1)(b) concerns the adequacy
of the process, not the decisions of the requiring authority to discard or

advance particular sites, routes or methods.?*

75. The territorial authority is not itself required to determine whether the site,
route or method is the most suitable of the available alternatives, but rather
to ensure that the requiring authority has carefully considered the
possibilities, taken into account relevant matters and come to a reasoned

decision.®
Reasonably Necessary

76. The consideration of whether the work and designation are reasonably
necessary is separate and distinct from a consideration of alternative sites
under section 171(1)(b). The two considerations should not be combined,
as that conflates the distinct considerations of whether the requiring
authority has properly considered its options and whether it needs the
designation at all.

% see Minhinnick v Minister of Corrections Decision A043/04 at paras [234 - 235] and the
cases cited there.

% bid, at [237].

% Kett v The Minister for Land Information (HC, Auckland, AP404/151/00, 28 June 2001,
Paterson J),at [32], where the Court was required to consider the very similar wording of
section 24(2) of the Public Works Act, and enquire into "the adequacy of the consideration
given to alternative sites, routes or methods of achieving those objectives".
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77. The statutory consideration is in terms of achieving the requiring authority’s
objective(s). It does not involve what may be reasonable in a broader or
popular sense, or in terms of any other persons or goals or theory,
because the relevant perspective is one that is based on the requiring
authority’s objective.

78. The Court has held that "necessary” falls between expedient or desirable
on the one hand, and essential on the other, and the epithet "reasonably”

qualifies it to allow some tolerance.®
Evidence

79. Expert planning evidence has been pre-lodged for QAC (refer Statement of
Evidence of John Kyle dated 7 October 2016). Mr Kyle’s evidence
addresses both QAC’s NORs, and its submissions on Designations 29,
230 and 576.

QACs NORs — Designations 2 and 4

80. In accordance with clause 4 of the First Schedule to the Act, QAC gave
notice to QLDC of its requirement for Designations 2 (Aerodrome
Purposes) and 4 (Airport Approach and Land Use Controls) to be included
in the Proposed Plan, with modifications.

Modifications Sought by the NOR
81. The modifications relate to:
Designation 2 — Aerodrome Purposes:

(a) The list of activities provided for by the Designation. Through the
NOR QAC seeks to amend the list of permitted activities to better
describe and provide for existing activities, and to provide for
additional and future activiies common place and expected at

modern airports;

(b) The conditions attaching to the Designation. Through the NOR
QAC seeks to amend conditions relating to building height and

% Bungalo Holdings v North Shore City Council A052/01, para [94], following the approach
taken by the High Court in Fugle v Cowie [1997] NZRMA 395.
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83.
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setbacks; remove superfluous conditions; and address the RESA;
and

(c) Update legal descriptions of land to which the Designation relates.
Designation 4 — Airport Approach and Land Use Controls:

(d) The text of the Designation. Through the NOR QAC seeks to
amend the text to improve clarity in terms of the purpose, location,
and effect of the obstacle limitation surfaces provided for by the
Designation, and to correct an error in the text of the Designation
which is inconsistent with the interpretative Figures for the
Designation.

In accordance with the requirements of Schedule 1, clause 4 and Form 18,
QAC’s NORs included a detailed description of the modifications sought,
proposed conditions, contained an assessment of potential environmental
effects, and an assessment of whether the modifications are reasonably
necessary for achieving QAC’s objectives. These matters are addressed
further detail by QAC’s planning witness, Mr Kyle.

The NORs did not include an assessment of alternative sites, routes or
methods to the NORs, because QAC owns the land to which they relate,
and/or no significant adverse effects have been identified.

Outstanding Issues

84.

85.

The section 42A reporting officer generally supports the modifications
sought by QAC via the NORs.

The outstanding issues in respect of the NORs arise primarily via

submissions and are, in summary:
Designation 2 — Aerodrome Purposes:

(@) The proposed broadening of the list of permitted activities, and
specifically, the proposed inclusion of retail, food and beverage,
commercial and industrial activities (condition 1(f) of the NOR),
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which submitter 807, Remarkables Park Limited (RPL),?’
opposes;

(b) The proposed increased building height and reduced building
setback requirements, which RPL opposes;

(c) The proposed deletion of the prohibition on “non-airport related
activities”, which RPL opposes. The section 42A reporting
officer recommends RPL’s submission be accepted;

(d) The continued inclusion of Lot 1 DP 472825 within the
boundaries of Designation 2, as raised by RPL in its submission
on the Designation;

(e) Mechanical ventilation requirements for buildings which, under
the Designation, QAC is required to offer, fund and install
mechanical ventilation in to mitigate the effects of aircraft noise,
as raised by submitter 789, David Jerram. The section 42A
reporting officer recommends Mr Jerram’s submission be
accepted and defers to and supports QLDC’s evidence on this
issue given in the course of Hearing Stream 5 (Chapter 36 —
Noise).

Designation 4 — Airport Approach and Land Use Controls

(f) The proposed amendment to the text of the Designation to clarify
that the obstacle limitation surfaces (specifically, the inner edge)
starts at a point 150 metres either side of the centreline of the
main runway, which RPL opposes.

86. The issues are now addressed.
Designation 2 - Broadening of List of Permitted Activities

87. The broadening of the list of activities permitted under Designation 2 is
required to more accurately describe the range of activities currently
undertaken at the Airport, and likely to be undertaken in the future.

# It is noted that Queenstown Park Limited’s submission is very similar to that of
Remarkables Park Limited, and that legal submissions have been presented jointly for
these submitters. For ease of reference, both submitters are referred to as “RPL” in these
legal submissions.
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The broadened list of activities is consistent with activities commonly found
and expected at a modern airport. The Court has confirmed that the range
of activities that are sought to be enabled presently are legitimate airport
and airport related activities. The relevant case law is now addressed in
some detail.

McElroy v Auckland International Airport Ltaf® concerned an application for

a declaration that Auckland International Airport Limited (AIAL) was under
an obligation, pursuant to section 40 of the Public Works Act 1981 (PWA),
to offer land back to the Craigie Trust (Trust) because it was no longer
required for the public work purpose of an “aerodrome,” for which it was
originally taken and held.

The Trust’s land had, over time, been used by AIAL for a number of
commercial operations (including service stations, banking facilities, car
parking and rental, food and retail outlets and a supermarket), as well as
development more directly associated with airside activity (including
access routes with major and secondary roads running through the land,
and possible rail access).

The High Court case centred on the meaning of “aerodrome”, and
specifically, whether the commercial activities amounted to the public work

of an “aerodrome”.

In determining this issue, the Court preferred the expert evidence of AIAL’s
witness, whose evidence was that a modern day aerodrome is more
commonly known as an airport, and the term “airport” embraces the entire
site and facilities of an integrated operation, and is a sophisticated and
diverse business providing a wide range of supporting facilities and

services.?

The Court accepted AIAL’s witness’ evidence that airports around the
world now consistently including a wide range of facilities, some not
obviously connected directly to the arrival and departure of aircraft, their
passengers, crew and freight and those involved in that activity, but with all
such activity being focused on providing revenue to the airport operator to

#812008] 3 NZLR 262, per Williams J.
% At paragraphs [136] and [195].
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offset the losses inevitably derived from aircraft operations strictly so-
called.*

The Court held that all facilities connected with the operation of airports
and meeting the expectations of airport users, being travellers, staff,
security and border agents, travellers’ services, “meeters and greeters” and
general airport users, should be regarded as included in the phrase “wholly
or partly...used in connection with the aerodrome or its administration,” as
per the definition of “aerodrome” in the Civil Aviation Act 1990 and the
1994 Convention on International Civil Aviation, the definition of “airport” in
the Airport Authorities Act 1966.%

Examples of the use or projected use of the Trust’s land which the Court
considered “wholly or partly... used in connection with the aerodrome or its
administration” included the provision of banking facilities, rental car and
campervan parking, the supermarket servicing airport users and inbound
tourists, food outlets and even Butterfly Creek - a primarily recreational
facility offering convention facilities, which the Court noted was now an
important facility at airports.®

The Court of Appeal® took a different approach to determining the issue
the subject of the proceeding, finding that the High Court’s focus on the
use of the word “aerodrome” was misplaced in the particular circumstances
of the case. The Court of Appeal did not state the High Court’s analysis
was wrong however, and ultimately reached the same decision - finding
that the Trust’s land was still required for a public work, namely being the

Auckland International Airport.®*

The Court of Appeal accepted AIAL’s submission that airport development
planning is a dynamic and long term exercise.** It accepted, as the High
Court had, that an ambulatory approach to the word “aerodrome” should be
adopted,®® and that “the word “aerodrome” can therefore properly be held

% At paragraphs [193] and [195].

81 At paragraph [196].

%2 At paragraph [202].

% McElroy v Auckland International Airport Ltd [2009] NZCA 621.

% At paragraph [89].
% At paragraph [54].
% At paragraph [59]
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to encompass the facilities commonly found at airports — Auckland Airport

in particular — and changing over time to what is now available.”’

In response to an argument by the Trust that some of its land was used for
activities that were purely commercial, rather than strictly necessary for the
function of the airport® the Court of Appeal stated:

“[71] Since AIAL’s incorporation, there has been an increase in commercial
activity on land which has otherwise not been utilised. All of this has been
done on the basis of short-term development. AIAL has always been able to
ensure that, in the medium to long-term, any direct aviation functions would

not be compromised by other activity.

[72] It is instructive to note that, at one point, a second runway would have
included the trust land and other taxiways and land-side aviation support, as well
as an access road. In a further development plan, there was a possibility of the
land being used as part of a passenger terminal and commercial support services.
None of these projects are in and of themselves decisive of the issue before us,
but they demonstrate the flexibility which is essential in a public work such
as a modern airport. Assessing the nature of the airport as a whole, regard
must be had to the needs for parking, shopping, and ancillary service
requirements. Such services are necessary when there is not only an ever-
increasing number of tourists using the airport, but an ever-increasing
number of staff permanently supporting its operation, and who work in a

somewhat isolated area where there is a need for everyday commerce.”

[73] Mr Carruthers [for the trust] relied heavily on publications issued by AIAL
which show a distinction between aeronautical and non-aeronautical activities.
Particular emphasis was placed on Board papers and development plans
throughout the last decade, which demonstrated that there was concentrated
attention to the commercial property portfolio and the possibility of exploiting more
effectively the value of the land by undertaking commercial activities, which were

not necessarily an adjunct to the core activity of running an international airport.

87 At paragraph [60].

% Including NZ Post; service stations; Flyways; retail banking services; a car rental facility;
offices leased to companies unrelated to the operation of Auckland Airport and marketed
accordingly; a Toyota car dealership; fast food restaurants; Warehouse Stationary —
providing low priced office and stationary products; Foodtown — a large scale supermarket,
Fedex; Priority Fresh; Butterfly Creek — offering a playground with a train circulating the
wetlands with a crocodile attraction, a petting zoo, a bar and café and wedding facilities
marketed across the city; and mini golf.
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[74] We are satisfied that the entire area of land described in the Auckland
Airport Act continues to be held by AIAL for airport purposes.

[75] The evidence does not demonstrate that there are, on a realistically discrete
basis, segments of land within that whole which are no longer held for that airport
purpose. We accept that some segments may be being used for other
purposes in the meantime and some areas have not been developed.
However, that is the very nature of a modern international airport precinct.
To hold that those segments ought to be cleaved off from the whole and offered

back, would be quite unworkable.

[76] The contention that the appellants’ land could be carved out so that one was
left with a patchwork of land held by the respondent interspersed with, and
splintered by, land belonging to private owners, is unrealistic. If the appellants’
former land could be treated in this fractured way just because parts of it are not
currently in use, the same standard would have to apply to the land of other former
owners. Such an outcome would wholly frustrate the flexibility that is
necessary for planning, coordination, development and responding to

changing demands for a modern international airport.”
[emphasis added]

Although the AIAL case concerned declaration proceedings and section 40
of the PWA, it is submitted that the discussion as to what legitimately
comprises a modern aerodrome/airport is of direct relevance presently, and
confirms that the activities sought to be enabled at Queenstown Airport via
the NOR can properly be considered as legitimate airport and airport
related activities. Further, it confirms that providing for commercial and
other uses is a legitimate way to future proof for potential future aviation

uses, while increasing airport revenue in the meantime.

Designation 2 - Increased Building Height and Reduced Setback Requirements

100.

RPL opposes the proposed modifications in respect of increased building
height and reduced set back requirements for the purported reasons that
the proposed modifications enable a significant increase to the density and
scale of development, anywhere within the Designation, and for which no
conditions are proposed to address potential effects. It is submitted RPL'’s

concerns are without foundation.

Development in Adjoining Zones
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RPL disputes the NOR and QAC’s evidence that the increased building
height is consistent with commercial development in surrounding zones,
which it says in irrelevant in any case given the development rights are
being sought under a designation and not a zoning.

As Mr Kyle’s evidence will show, the proposal to increase building height
and reduce building set backs under the Designation is entirely consistent

with development within surrounding zones.

Although the specific building heights and setbacks requirements proposed
do not exactly match the requirements of the commercial zones
surrounding the Airport on Frankton Flats, they fall within the range of
development outcomes anticipated within these zones.

For example, within Activity Area 8 of the Remarkables Park Zone (RPZ),
which is located immediately adjacent to the Airport (south), buildings up to
9 metres are controlled activities and between 9 and 18 metres are
restricted discretionary activities, and within Activity Area 3, buildings up to
21 metres can be established as restricted discretionary activities. Within
the Frankton Flats B zone, which is also immediately adjacent to the
Airport (north), buildings between 6.5 — 18.5 metres are anticipated,
depending on where within the zone they are located.

Accordingly, the Table appended to counsel for RPL’s legal submissions®
is incomplete and misleading. Mr Kyle will provide the Commission with a
more accurate assessment of the building height and setback requirements
in adjoining zones, which underpins his assessment of the effects of the
proposed modifications.

QAC agrees with RPL that a comparison with surrounding zones is not
necessary given this is a designation (the purpose of which is to provide for
development not otherwise anticipated by the District Plan), however
submits that such comparison usefully assists the assessment of effects, in
that it demonstrates that the modifications sought by QAC are entirely
consistent with the environmental/built form outcomes anticipated in the

surrounding zones.

% Table attached as “A”.
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Adequacy of Conditions

RPL purports that the NOR is inadequate because, other than a height limit
and building setback requirements, no conditions on built form location,
landscaping requirements, traffic and access etc are proposed.

RPL cites the findings of the Environment Court in the Lot 6 NOR
proceeding as an example of where detailed conditions were considered
necessary. RPL similarly cites the provisions of the Frankton Flats B zone.

It is submitted these comparison are irrelevant and unhelpful.

The Lot 6 NOR currently remains unsettled, as it was challenged in its
entirety by RPL. The conditions imposed by the Environment Court (which
decision was appealed by RPL) were an outcome of the particular facts of
the case, which concerned an entirely different NOR, with different
objectives, and where there was a concept plan for the layout of the work.
The conditions were offered by QAC (in consultation with the parties), with
a view to resolving some of the outstanding issues between the parties.

In the present case, QAC is seeking, via its designation, to enable the
opportunity to establish a range of activities commonly found at airports, so
to achieve its objectives for this designation.** It has no concept
development plans in place.

It is submitted that the type of conditions RPL appears to be seeking be
included in the Designation have the potential to “frustrate the flexibility that
is necessary for planning, coordination, development and responding to
changing demands for a modern international airport” as expressed by the
Court of Appeal in the AIAL case.

It is submitted that the matters of purported concern to RPL are ones which
can be properly addressed via the section 176A outline plan process,
which, it is submitted, is its very purpose.

Under section 176A, an outline plan of the proposed work must be
submitted to the territorial authority, to allow the territorial authority to
request changes before constructions commences, to address:

0 As stated in its Statement of Intent for the years 2015 — 2017, and summarised by Mr
Kyle at paragraph 4.45 of his evidence dated 7 October 2016.
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(@) The height, shape, and bulk of the work; and
(b) The location on the work; and
(c) The likely finished contour of the site; and

(d) The vehicular access, circulation, and the provision for parking;
and

(e) The landscaping proposed; and

(f) Any other matters to avoid, remedy, or mitigate any adverse

effects on the environment.

115. As for RPL’s reference to the Frankton Flats B zone provisions, it is
submitted that is entirely unhelpful and irrelevant given the zone was
established by a plan change (PC19), meaning a substantively different
legal framework and considerations apply. It also noted that RPL’s
argument that this zone is somehow relevant to QAC’s NOR is inconsistent
with and undermined by its earlier argument in respect of building height

comparisons.*!
Designation 2 - Prohibition on “Non-Airport Related Activities”

116. RPL and the section 42A writer oppose the proposed deletion of a
condition of operative Designation 2 which states that “non airport related
activities are prohibited within the Aerodrome Purposes Designation.”

117. It is submitted that deletion of this condition is appropriate because it is
superfluous. The condition states what is implicit in the Designation in any
case: a designation can only ever authorise the activities it expressly
permits, which accord with its purpose, and which are undertaken by the
requiring authority (as opposed to any other person). All other activities
undertaken by the requiring authority, and any activities undertaken by any
other person, must comply with the underlying zoning.

118. It is submitted it would be unusual, unnecessary and inappropriate for a
designation to purport to prescribe an “activity class” under section 87A of
the Act for certain activities, when the purpose and effect of a designation,

* Refer paragraph 2.1(c)(vii) of QPL/RPL’s Legal Submissions dated 6 October 2016.
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as stated in section 176(1)(a), is that section 9(3) of the Act does not apply
to work undertaken by a requiring authority under a designation.

119. Put another way, under Part 6 of the Act section 87A(6) states that if an
activity is described in a plan as a prohibited activity, no application for a
resource consent can be made or granted for that activity. This contrasts
with the statutory purpose of a designation under Part 8, which is to obviate
the need to obtain resource consent for activities authorised by the
designation.

120. The comparison between Parts 6 and 8 of the Act highlight why retention of
the condition is inappropriate.

121.  Further, it is submitted that retention of the condition would give rise to an
undesirable anomaly in Chapter 37 of the Proposed Plan, in that no other
designations within the District are subject to such a condition.

122. Mr Kyle addresses the proposed deletion of this condition further in his

evidence.
Designation 2 - Lot 1 DP 472825

123. RPL requests that Designation 2 be uplifted from Lot 1 DP 472825. QAC
confirms that the designation of this land is no longer required and that
Designation 2 can be uplifted as requested.

Designation 2 - Other Matters Raised by RPL in Legal Submissions

124. RPL refers to*? a submission made by QAC over 5 years ago opposing a
proposal by RPL to increase height limits on its land (PC34). The
purported relevance of this historical submission is not made clear by RPL.
It is submitted it is of no relevance to the issues before this Commission.

125. It is also noted that, subsequent to QAC making a submission on PC34,
RPL and QAC reached a private agreement as to building height within
Activity Area 8 of the RPZ, such that QAC did not pursue its opposition.
This makes the current relevance of the historical submission even less

clear.

*2 QPL/RPL Legal Submissions dated 6 October 2016, paragraph 2.2.
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RPL states that the increased (15 metre) height limit sought to be provided
for by the NOR will conflict with QAC’s OLS, as provided for by Designation
4 (and discussed in further detail shortly).** This is incorrect. As explained
by Mr Kyle,** QAC respects the OLS, and plans and builds its infrastructure
in compliance with the Figures of the Designation.

RPL queries the relevance of the 2008/2011 Masterplan referred to (albeit
incorrectly) in the NOR.*® * RPL infers that QAC has been misleading as
to the correct Masterplan and its relevance. That is strongly refuted by
QAC.

Contrary to that asserted in RPL’s legal submissions, the 2008 Masterplan
was attached to the Lot 6 NOR, as Appendix J. It was also appended to
QAC'’s evidence for that proceeding, as was the 2011 Update. RPL was a
party to the proceeding and therefore had a copy of both the Lot 6 NOR
(and its appendices) and QAC’s evidence.

More recently, during the course of preparing for this hearing, QAC’s
advisors provided RPL’s legal counsel with another copy of both the 2008
Masterplan and the 2011 Update, at RPL’s request.

The 2008/2011 Masterplan is relevant to the NOR to modify Designation 2
in so far as it contains growth projections for the Airport (with significant
growth expected until at least 2037), and shows the location of terminal
and other airside infrastructure.

RPL queries, through its legal submissions, whether “lots 27, 29 and 31 on
Lucas Place are proposed to be included within Designation 2°.*’ This
issue was not raised by RPL in its original or further submission however,
so there is no scope for RPL to pursue (or be granted) any relief in respect
of it.

It is noted that “lots 27, 29 and 31" referred to by RPL’s legal counsel do
not exist. QAC assumes that counsel is in fact referring to the street

* QPL/RPL Legal Submissions dated 6 October, paragraph 3.4.
* John Kyle Evidence dated 7 October, at paragraph 5.9.
** QPL/RPL Legal Submissions dated 6 October 2016 at paragraph 2.1(d).
*® The NOR refers to the ‘2037 Masterplan’, whereas the 2008/2011 Masterplan contain
%rowth predictions to 2037.
QPL/RPL Legal Submissions dated 6 October 2016, at paragraph 4.4.
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addresses for this land (i.e. 27, 29 and 31 Lucas Place), in which case it
can confirm that the land is owned by QAC, and should be included within
Designation 2.

Designation 2 - Mechanical Ventilation Requirements

133.

134.

135.

136.

137.

David Jerram has made a submission seeking that mechanical ventilation
requirements under Designation 2 include a requirement for cooling, as
well as heating. Mr Jerram made an identical submission in respect of
Chapter 36 (Noise) of the Proposed Plan.

The section 42A report writer defers to and supports the recommendations
contained within the section 42A assessment for Chapter 36 (as revised
following the hearing of evidence and legal submissions). Specifically, she
supports the requirement for a cooling function.

QAC gave detailed expert evidence and presented legal submissions at
the Chapter 36 hearing in respect of appropriate mechanical ventilation
requirements. It is unclear whether the section 42A report writer for this
hearing has read and considered QAC’s evidence and submissions.

QAC’s position at the Chapter 36 hearing was that it supported a
requirement for a cooling function, but considered the relevant rule should
be differently expressed to that proposed by QLDC'’s witnesses, so as to
ensure that it addresses all relevant matters, is certain, and capable of

enforcement.

QAC maintains its position in this respect, for the purposes of this hearing.
A copy of QAC’s evidence and legal submissions in relation to Chapter 36
is attached as Attachment C, for the Commission’s information and

consideration.

Designation 4 — Airport Approach hand Land Use Controls

138.

139.

The purpose of Designation 4 is to restrict the use of land, water and
airspace as necessary for the safe and efficient functioning of the Airport’s

runways.

RPL opposes the proposed modification to the text of Designation 4 which
seeks to align with the Figures which depict the OLS addressed by the
Designation. RPL purports that the modification has implications for the
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RPZ in terms of “other plans/controls within the RPZ"*®

, although no further
detail is given in this regard. The relief sought by RPL is to “retain the

75m strip width.”

The relief sought by RPL is unclear as it does not relate to or arise from the
modification sought.

The modification proposed in the NOR is to clarify - by the inclusion of
additional words in the text of the Designation - the point from where the
take off/climb and approach surfaces, and the transitional surfaces,
start/originate.

Specifically, the modification QAC proposes seek to clarify that the start
point, or “inner edge” of these surfaces is 150 metres from either side of
the main runway centreline, (and 30 metres from either side of the
crosswind runway centreline, although that modification is not challenged).

Currently the text of the operative Designation states that for the take
off/climb approach surface, the inner edge of the surface is 75 metres
either side of the main runway line, whereas for the transitional surface no

start point is given.

Figures 1 and 2 in the Maps section of the Operative Plan, which depict the
actual location of the OLS in diagrammatic form, show the inner edge at a
point 150 metres either side of the main runway. No modifications are
proposed to these Figures.

The clarifying text proposed via the NOR is consistent with the Figures and
addresses what is otherwise an inconsistency (in respect of the take off
and climb approach surfaces only) between the Designation text and the
Figures. The inconsistency is undesirable and has potential to give rise to
uncertainty as to the location of the surfaces.

Accordingly, contrary to the inference in RPL’s submission, QAC is not
seeking to modify the runway strip width, but rather to clarify the inner
edge/start point of the OLS. (It is noted that any modification to the runway
strip width in respect of which RPL appears concerned would need to be
undertaken via a separate process.)

“8 RPL’s submission dated 23 October 2015 at 10.9
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If the relief sought by RPL is to retain the status quo (i.e. cancel the
modification), that does not address the inconsistency identified above.

RPL asserts in legal submissions that the modification proposed in respect
of the “inner edge” would have the effect of creating a 300 metre wide
runway strip with.** RPL’'s counsel then sets out some detail the
arguments had in the context of the Lot 6 NOR proceeding and the
Environment Court’s findings in relation to whether or not protecting for a
“precision approach™®, as sought by that NOR, was sufficiently connected,
in terms of section 171(1)(c), to the objective of QAC for which the NOR
was sought. The Environment Court found it was not, and then purported
to cancel this part of the NOR.

The Environment Court’s decision was appealed by both RPL and QAC in
respect of numerous findings. On the precision approach issue, the High
Court concluded that Environment Court’s discussion had no bearing on its
ultimate decision, in that it did not translate into any restrictions or
conditions on the designation which limited the internal operations of the
Airport within the existing designated area (noting the High Court accepted
that a precision approach could be accommodated within the existing
designation if QAC sought to do so, irrespective of the confirmation of the
Lot 6 NOR).

That is, the High Court found the Environment Court’s “comments” in
respect of the precision approach did not form part of the ratio of its
decision, and were (at best) obiter dictum.

Ultimately, the High Court referred the Environment Court’s decision back
to it for reconsideration of a number of other issues. The Environment

Court is yet to complete its reconsideration.

Without addressing the relevance of the High Court appeal, as outlined
above, RPL asserts that the object of the Lot 6 NOR and the purpose of
Designation 2 are similar in that “they both seek to provide for or protect or
airport operations into the future”.*' That is wholly incorrect.

** QPL/RPL’s Legal Submissions dated 6 October 2016 at paragraph 3.1

% |n very simple terms, a precision approach is an instrument approach and landing using
E)recision lateral and vertical guidance.

" QPL/RPL Legal Submissions dated 6 October 206, at paragraph 3.3.
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QAC’s objectives for this modification are as stated in the NOR, and

include:?

(a) To provide for the safe and efficient operation of aircraft
approaching and departing the Airport;

(b) To maintain and enhance operating capacity at the Airport

(c) To meet international aviation standards and CAA rules in relation
to protection of flight paths; and

(d) To provide the community with certainty and clarity as to the height
restrictions for properties affected by obstacle limitation surfaces.

There is clearly a safety focus in QAC’s objectives for this NOR.

In contrast, QAC’s objective for the Lot 6 NOR is “to provide for the
expansion of Queenstown Airport to meet projected growth while achieving
the maximum operational efficiency as far as practicable’.

RPL’s assertion at paragraph 3.3 of its counsel's legal submissions is
therefore wrong.

In any case, the objective of the Lot 6 NOR (which related to Designation
2) is irrelevant to the assessment of this modification.

Accordingly, it is submitted that paragraphs 3.1 — 3.5 of RPL’s legal
submissions are of no relevance to assessment required of this
modification because they relate to Environment Court proceedings for a
different NOR, with a different objective, and rely on findings that were not
upheld on appeal. It is submitted that RPL’s submissions detract from the
straightforward issue before this Commission.

For the avoidance of doubt, QAC is not, as RPL alleges,*

seeking a
material change to Designation 4, which imposes any additional restrictions

on landowners.

Rather, as already stated, it is seeking the inclusion of additional words in
the text of the designation which clarify the point from where the inner

°2 NOR, paragraph 4.1
> QPL/RPL Legal Submissions dated 6 October 2016, at paragraph 3.5.
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edges of the obstacle limitation surfaces start, and ensure consistency with
the Figures of the Designation, which correctly depict the start point, and
are presently relied on and respected by QAC when undertaken its own
development activities at the Airport, and when assessing compliance by
third parties on land around the Airport. Mr Kyle addresses this in further
detail.

It is submitted that because Designation 4 extends on to/over land not
owned by QAC, the provisions of the Designation in relation to the take off/
climb/ and approach surfaces, and the transitional surfaces, must be
certain. It is submitted that that certainty is provided by the scale
drawings/Figures, which the text of the Designation ought to be consistent
with.

Assessment of QAC’s NORS under Section 171

162.

163.

It is submitted that QACs NORs for Designations 2 and 4 satisfy section
171.

In particular:
Effects

(@) The effects of the proposed modifications to Designations 2 are
minor in nature and do not give rise to any significant adverse
effects. Any effects that may arise can be appropriately addressed
via the outline plan process under section 176A of the Act;

(b) The proposed modifications to Designation 4 do not have any
material effect on the existing OLS controls under the operative
Designation. Any effects will be positive, in that the modifications
will ensure that the OLS are better understood and applied, which is
wholly desirable given their safety purpose.

Statutory Planning Instruments

(c) The proposed modifications to the Designations are supported by
the higher level objectives and policies of the district and the region
which, among others things, identify the importance of safe
transportation links, and of protecting, maximising the use of
existing, and providing for the further development of significant
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infrastructure. They also recognise the national and regional
significance of airports.

Consideration of Alternatives

(d) Because QAC owns the land the subject of the Designations,
and/or the “works” enabled by the proposed modifications will not
give rise to any significant adverse effects, a consideration of

alternative sites, routes or methods is not required.
“Reasonably Necessary”

(e) QAC'’s objectives relevant to the NOR to modify Designation 2 are
set out in QAC’s Statement of Intent for the Years 2015 — 2017,
which is attached as Appendix C to the NOR. The objectives are
multifaceted, but there is an underlying focus on providing for the
ongoing growth and development of, and diversification of activities
at the Airport, and on creating a desirable place for people to work

and visit.

(f) Mr Kyle undertakes a detailed assessment of the proposed
modifications as against these objectives, and concludes the
modifications are reasonably necessary because (in summary):

(i) The provide certainty as to the long term management,
development and operation of the Airport, and address

undue constraints;

(ii) They assist QAC in providing a memorable and superior
experience for visitors, while addressing effects;

(iii) They enable increased diversity and employment
opportunities at the Airport

(9) The objectives relevant to the NOR to modify Designation 4 are set
out at paragraph 4.1 of the NOR. The objectives are focused on
safety and certainty as to the effect of the Designation. Mr Kyle’s
assessment is that the modifications are reasonably necessary to
achieve these objectives.

Other Matters
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It is submitted there are no other matters to which particular regard
should be had when considering and making a recommendation on
these NORs.

Although Part 2 of the Act does not involve any separate test, but
instead sets the context within which section 171 matters must be
assessed, it is submitted that the NORs achieve Part 2.

Queenstown Airport is undisputedly a significant regional resource
and infrastructure, and contributes significantly to the District’'s

economy.

The modifications to Designation 2 will enable the efficient use of
this important physical resource, while not giving rise to any
significant adverse effects, thereby ensuring that amenity values
and the quality of the environment are maintained.

Similarly, the modifications to Designation 4 will ensure the efficient
and safe use of the Airport, and because they address the form as
opposed to the substance of the designation (in that no substantive
changes are proposed), they will ensure that any other relevant
section 7 matters (e.g. subsections (c) and (f)) are addressed.

164. Given the above conclusions, which are elaborated upon in detail in Mr

Kyle’s evidence, it is submitted that the appropriate recommendation of the

Commission under section 171(2) is to confirm the modifications for both

Designations 2 and 4, in accordance with section 171(2)(a).

QAC’s Submissions on Chapter 37

165. QAC made submissions on Chapter 37 (Designations) of the Proposed

Plan in respect of the following:

(a)

QLDC’s NOR to modify its designation for the Queenstown Events
Centre, namely Designation 29 (Multi Purpose Indoor and Outdoor
Recreation, Cultural and Conference Complex);

The requirement for the Meteorological Service NZ Limited’s
Designations 230 and 576 (Meteorological Purposes); and
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(c)
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QLDC’s NORs to modify its designations for Wanaka Airport,
namely Designation 64 (Aerodrome Purposes) and Designations 65
(Airport Approach and Land Use Controls).

166. These submissions are now addressed.

Designation 29 (Queenstown Events Centre)

167. QAC’s submissions on Designation 29 were, in summary:

(@)

(e)

That the modifications to the Designation should include a
requirement that any day care facilities on site be restricted to use
by children whose parents or guardians are using the Events
Centre, that modification being necessary to achieve the purpose of
the Designation;

That the modifications to the Designation should include a
requirement that any rooms or buildings within the Events Centre
that are to be used for noise sensitive activities be designed to
achieve an indoor design sound level of 40 dB Ldn, that
modification being necessary to mitigate permitted aircraft noise
and potential reverse sensitivity effects;

That the modifications to the Designation should include a
requirement that any community facilities enabled by the
Designation be directly related or ancillary to the operation of the
Events Centre, that modification being necessary to achieve the
purpose of the Designation;

That the Designation should make express reference to the need to
comply with the obstacle limitation surfaces provided for by
Designation 4, which affects the Events Centre site;

That the planning maps should be amended to correctly depict the
extent of the Designation.

168. Underpinning QAC’s submission on Designation 29 is a concern that the

NOR seeks to enable standalone Activities Sensitive to Aircraft Noise

(ASAN) that have no connection to the purpose of the Designation, and

without any assessment of effects on QAC or users of the Events Centre.
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It is submitted that the NOR is deficient in terms of section 171, in that it

contains no such assessment.

169. QAC’s concern with the modifications sought by the NOR is two fold.
Specifically:

(@) That the ASAN sought to be enabled by the NOR may be subject to
adverse amenity effects, specifically due to aircraft noise and the
close proximity of the Events Centre to Queenstown Airport; and

(b) That the ASAN sought to be enabled by the NOR have potential to

give rise to reverse sensitivity effects on Queenstown Airport.

170. Accordingly, QAC seeks amendments to, and the inclusion of additional
conditions on the Designation, to ensure any ASAN enabled are directly
related/ancillary to the purpose of the Designation, and related to this, that
any day-care facility cater for users of the complex only (i.e. standalone
day-care facilities are not enabled).

171.  Further, QAC seeks conditions which require that the buildings/rooms
housing ASAN be appropriately designed to mitigate permitted aircraft
noise. This includes existing buildings/rooms housing new ASAN. QAC’s
submission in this regard effectively seeks retention of the status quo
under the operative Designation.

172.  The section 42A report writer generally supports QAC’s submission,
excepting insofar as it seeks the inclusion of words which clarify that ASAN
(specifically, community facilities) must be directly related or ancillary to the
purpose of the Designation. The section 42A report writer recommends
that this submission point be rejected on the basis that it is an implicit
requirement of the Designation in any case, and is therefore unnecessary.

173. QAC agrees that it is an implicit requirement of any Designation that the
activities carried out under it must be directly related or ancillary to the
purpose of the Designation, but submits that it is nonetheless desirable and
appropriate to expressly state as much within the Designation, so to ensure
that no ambiguity or uncertainty, or the potential effects identified in
paragraph 171 above, arise.

QUE912172 5281788.1



37

174. It is noted that insofar as QAC’s submission seeks to limit the
establishment of ASAN at the Events Centre and require all new ASAN to
be contained within a room/building designed to achieve an indoor
designed sound level of 40 dB Ldn, QAC’s submission is consistent with
the approach adopted under Plan Change 35 (PC35), and has been
endorsed by the Environment Court.

175.  The background to and relevance of PC35 has been addressed in previous
legal submissions®, a copy of which is attached as “D” for the

Commissioner’s convenience (relevant paragraphs only).

176. It is submitted that PC35 is a relevant “other matter” to which the territorial
authority may have particular regard under section 171(1)(d) when
considering and assessing this NOR.

177. Finally, QAC also seeks inclusion of references to its obstacle limitation
surfaces established under Designation 4, to ensure the integrity of OLS is
not compromised or overlooked when new buildings and/or development
within the Designation 29 area are established. The section 42A report
writer supports this submission point. It is submitted that it is also a matter
that the territorial authority can properly and should take into account under
section 171(1)(d).

Designation 230 and 576 (Meteorological Purposes)

178. QAC’s submission on these designations is addressed in the evidence of
John Kyle dated 7 October. Through is submission, QAC is seeking a
straightforward correction which gives rise to no legal issues, and is
therefore not addressed further in these legal submissions.

Designations 64 and 64 (Wanaka Airport)

179. QAC made submissions on the modifications proposed to Designations 64
and 65, generally supporting these, but seeking the correction of
typographical errors,, the inclusion of additional text to improve clarity, and,
more substantively, that the requirement for a Wanaka Airport Liaison
Committee (WALC) be an optional, as opposed to mandatory, requirement
of Designation 64.

> Refer Attachment D, being extracts of QAC’s legal submissions dated 29 February 2016.
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180. Excepting QAC’s submission in respect of the WALC, the section 42A
reporting officer recommends that QAC’s submission be accepted.

181. QAC is no longer pursuing its submission in respect of the WALC.

182. QAC otherwise supports the NORs. QAC has read and adopts the
evidence of Mr Kyle, for QLDC, in support of the NORs.

183. Accordingly, QAC does not intend to appear or present any further legal
submissions at this hearing in respect of Wanaka Airport.

R Wolt
Counsel for Queenstown Airport Corporation Limited
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171 Recommendation by territorial authority

(1A)

(1)

(2)

(3

When considering a requirement and any submissions received, a territorial authority must
not have regard to trade competition or the effects of trade competition.

When considering a requirement and any submissions received, a territorial authority must,
subject to Part 2, consider the effects on the environment of allowing the requirement, having
particular regard to—

(a) any relevant provisions of—
(i a national policy statement:
(i) a New Zealand coastal policy statement:

(i) a regional policy statement or proposed regional policy statement:
(iv) a plan or proposed plan; and

(b) whether adequate consideration has been given to alternative sites, routes, or
methods of undertaking the work if—

(i) the requiring authority does not have an interest in the land sufficient for
undertaking the work; or

(i) it is likely that the work will have a significant adverse effect on the
environment; and

(c) whether the work and designation are reasonably necessary for achieving the
objectives of the requiring authority for which the designation is sought; and

(d) any other matter the territorial authority considers reasonably necessary in order to
make a recommendation on the requirement.

The territorial authority may recommend to the requiring authority that it—
(a) confirm the requirement:

(b) modify the requirement:

(c) impose conditions:

(d) withdraw the requirement.

The territorial authority must give reasons for its recommendation under subsection (2).
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Before the Queenstown Lakes District Council

In the Matter of the Resource Management Act 1991
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In the Matter of the Queenstown Lakes Proposed District Plan
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Introduction

QAC

These legal submissions address Queenstown Airport Corporation

- Limited’s (QAC) submissions and further submissions on Chapters 30

{Energy and Utilities), 35 (Temporary Activities) and 36 (Noise) of the
Proposed Queenstown Lakes District Plan (Proposed Plan).

QAC is the Airport Authority responsible for operating Queenstown Airport.

Queenstown Airport is presently owned by QLDC (75.1%) and the
Auckland International Airport Limited (AIAL) (24.9%).

QAC also manages operations at, and the administration of, Wanaka
Airport, on behalf of QLDC, and has a caretaker role for Glenorchy Airport.

Queenstown Airport is a significant strategic resource that provides direct
and indirect benefits to the local and regional economies. It provides an
important national and international fransport link for the local, regional and
international community. The Airport is a fundamental part of the social
and economic wellbeing of the community.

Through its submissions and further submissions on Chapters 30, 35 and
36, QAC is broadly concemed to ensure that the Proposed Plan:

Chapter 30

(a)  Affords appropriate recognition of and makes appropriate provision

for utilities, which include regionally significant infrastructure (such
as airports);

(b)  Recognises that the technical requirements of utilities may

necessitate a specific design and location, which may mean that
not all adverse effects can be avoided:;

(c) Does not promote a regime whereby the general utility provisions
override and render nugatory more specific airport related

provisions (specifically, those in Chapter 17, Airport Mixed Use
Zohe);

QUE 2172 5168688.1




7.

(e)

)

(9)

(h)

Chapter 35
Makes appropriate provision for temporary airshows;

Appropriately recognises and protects the designated obstacle
limitation surfaces at Queenstown and Wanaka Airports, particularly
from the risk of infringement by temporary activities;

Ensures that relocatable buildings are required to adhere to the
relevant zone’s development standards, specifically, so as not to
circumvent the noise insulation and other airport noise related
provisions established under PC35;

Chapter 36

Ensures that noise from aircraft operations is not caught by the
general provisions pertaining to noise, given such noise is already
managed under the airport designations;

Appropriately and consistently manages noise from other airport
activities;

In respect of mitigating the effects of aircraft noise, contains sound
insulation and mechanical ventilation requirements that are
effective, workable and can be readily complied with.

These issues will be addressed in further detail shortly.

Previous Legal Submissions Adopted for Chapter 27 Hearing

8.

Comprehensive legal submissions (dated 29 February 2016) were
presented for QAC at the hearing of submissions on Chapters 3, 4 and 6 of
the Proposed Plan. They are adopted for the purposes of this hearing, to
the extent they are relevant to QAC’s submissions on Chapters 30, 35 and

36.

Particular attention is drawn to the following parts of QAC’s February legal
submissions:

(a)

Paragraphs 4 — 10, where an overview of Queenstown Airport is
provided;
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{c)
(d)

@

Y

(9

Paragraphs 11 — 22, where the statutory framework within which
QAC operates is set out;

Paragraphs 23 ~ 30, where QAC’s landholdings are detailed:

Paragraphs 31 — 38, where QAC’s recent growth and projects are
discussed;

Paragraphs 39 — 41, where QAC’s management of Wanaka Airport
is explained (see also the evidence of QAC’s CEO, Mark Edghill,
dated 29 February, paragraphs 4.1 — 4.3);

Paragraphs 45 —~ 63, where the statutory framewark within which
submissions on the Proposed Plan must be considered, and
decisions made, is detailed; and

Paragraphs 80 — 114, where the background to Plan Change 35,
and the reasons why its provisions should be incorparated into the
Proposed Plan without substantive amendment, is set out.

10. A copy of QAC's 29 February 2016 legal submissions is attached, for the
Panel’'s convenience.

Evidence

M. Expert planning evidence has been pre-lodged for QAC as follows:!

(a)

(b)

(c)

Scott Roberts (Building Services Engineer) in respect of QAC's
submission on Chapter 36 (Noise),

Chris Day (Acoustics Engineer) in respect of QAC’s submission on
Chapter 36 (Noise);

Kirsty O’Sullivan (Planner} in respect of QAC’s submissions and
further submissions on Chapters 30 (Energy and Utilities), 35
{Temporary Activities) and 36 (Noise).

' All dated 2 September 2016
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QAC’s Submissions and Further Submissions on Chapters 30, 35 and 36

Chapter 30 (Energy and Ultilities)

12. QAC further submitted on a number of original submissions on Chapter 30,

generally supporting those submissions which seek that the Proposed
Plan:

(@)  recognise the social, cultural and environmental benefits of utilities;

(b)  recognise that the technical requirements of utilites may
necessitate a specific design and location, which may mean that
not all adverse effects can be avoided (e.g. aircraft navigational
aids in an ONL which, for functional reasons may be required to be
highly visible);

(c)  provide for buildings ancillary to and associated with utilities as a
permitied activity (where not located in and ONL or ONF, and
provided the relevant underlying zone standards are met).

13.  Points (a) and (b} above are consistent with and to some extent repeat
QAC’s submission on the higher order chapters of the Proposed Plan (i.e.
Chapters 3 and 6), and legal submissions and evidence have previously
been presented for QAC in respect of them. Ms O'Sullivan addresses this

further in her evidence, and refers the Panel to the earlier evidence for
QAC, as relevant.

14. It is submitted that point {c) is a foreseeable consequence of QAC's
submission in support of Chapter 17, and more generally, its submission
that the Proposed Plan appropriately recognises and provides for
Queenstown and Wanaka Airports to operate in an efficient and effective
manner, with appropriate flexibility to provide for the range of activities
expected of modern airports and to respond quickly to changes and growth

in the tourism market (see for example, paragraphs 4.10, 4.25 and 4.28 of
QAC’s original submission).

18. QAC’s further submission on point (c) above was necessary given the
relationship between the provisions of Chapters 17 and 30, specifically,
Clarification Note 30.3.3.3 which provides that the rules contained in
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16.

17.

18.

19.

20.

21.

22.

23.

24,

Chapter 30 “take precedence over any other rules that may apply to energy
and utilities in the District Plan...”.

The “trumping” effect of the Chapter 30 provisions over Chapter 17 (as a
consequence of Clarification Note 30.3.3.3) is addressed further shortly.

Firstly however, it is appropriate to set out the background to QAC’s further
submission on Chapter 30, as it may assist the Panel with understanding
the issue QAC seeks be addressed.

QAC’s Further Submission On Chapter 30

The word “utility” connotes a commaodity or service, such as electricity,
water, or telecommunications, for example. Airports do immediately come
to mind as a “utility”, as that word is commonly used.

The definition of “utility” in the Operative District Plan includes “structures,
facilities, plant and equipment necessary for navigation by water or air”.
This definition appears to capture only the navigational equipment
associated with air travel, but not the airport operation as a whole.

Under the Proposed Plan the definition of “utility” is broadened to include

“Anything described as a network utility operation in s166 of the Resource
Management Act 1991".

“Network utility operation” is not expressly defined in the Act, but is stated
as having a meaning that corresponds with “network utility operator”, which
is defined in section 166 as including:

“...(g) an airport authority as defined by the Airport Authorities Act 1966 for
the purposes of operating and airport as defined by that Act.”

QAC and QLDC are airport authorities under the Airport Authorities Act (for
Queenstown and Wanaka Airports respectively).

Accordingly, the operations conducted by QAC at Queenstown Airport and
by QLDC at Wanaka Airport are “utilities” for the purposes of the Proposed
Plan, and on the face of it, are caught by the provisions of Chapter 30.

That is, however, problematic for a number of reasons, now explained.
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Inconsistencies Between Proposed Chapters 17 and 30

25.  Chapter 17 (Queenstown Airport Mixed Use Zone) of the Proposed Plan

comprehensively provides for airport and airport related activities at
Queenstown Airport.?

26.  Airport and Airport related activities at Queenstown Airport® are defined in
the Proposed Plan as follows:

“Airport Activity: means land used wholly or partly for the landing,

departure, and surface movement of aircraft, including but not limited to:

(a) aircraft operations, private aircraft traffic, domestic and international
aircraft fraffic, rotary wing operations, aircraft servicing, general
aviation, airport or aircraft training facilities and associated offices.

(b) Runways, taxiways, aprons, and other aircraft movement areas.

(¢) Terminal buildings, hangars, control towers, rescue facilities,
havigation and safety aids, lighting, car parking, maintenance and
service facilities, catering facilities, freight facilities, quarantine and
incineration facilities, border control and immigration facilities,
medical facilities, fuel storage and fuelling facilities, facilities for the

handling and storage of hazardous substances, and associated
offices.”

“Airport Related Activity: means an ancillary activily or setvice that
provides support to the airport This includes, but is not limited to, land
fransport activities, buildings and structures, servicing and infrastructure,
police stations, fire stations, medical facilities and education facilities
provided they serve an aviation related purpose, retail and commercial
services, industry and visitor accommodation associated with the needs of

Alrport passengers, visitors and employees and/or aircraft movements and
Airport businesses.”

27.  These definitions provide for the full range of activities enabled by the
Queenstown Airport Aerodrome Purposes Designation, including

2 As the Panel will be aware, it is proposed to extend the ambit of Chapter 17 to include
Wanaka Airport. The merlts and details of this will be addressed at the Business Zones
hearing stream, scheduled to commence in late November.

® Noting separate definitions are proposed for Wanaka Airport
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28.

29.

30.

31.

32.

33.

supporting infrastructure* and servicing, as well as activities current
P Y

established at the Airport (or likely to be established in the foreseeable
future).

The section 32 evaluation of the Queenstown Airport Mixed Use Zone
describes the purpose of the Zone as being to provide for the activities that
currently and are anficipated to occur at Queenstown Airport over the next
planning period® and to generally align the provisions of the Zone with
overlying Queenstown Airport Aerodrome Purposes Designation,® so as to
enable the efficient and effective functioning of the Airport.”

It is submitted that when read as a whole, it is clear that the Queenstown
Airport Mixed Use Zone is intended to be a complete code for existing and
future activities at Queenstown Airport.

In contrast, Chapter 30 does not contemplate the range of activities
provided at and expected of modern airports. Chapter 30 is instead more
broadly framed, and appears to focus on “traditional” utilities, such as
electricity, telecommunications, wastewater etc.

When read as a whole, it is clear that the majority of the Chapter's
provisions are of no direct relevance fo airports. In fact, neither the notified

Chapter nor the section 32 evaluation of it make any mention of airports at
all.

Nonetheless, given the Proposed Plan’s definition of “utility”, the Chapter
30 provisions do apply to airports, and by virtue of Clarification Note
30.3.3.3, take precedence over the more specific airport focussed
provisions contained in Chapter 17.

This is particularly problematic for, by way of example, buildings and
structures at Queenstown Airport. Under the provisions of Chapter 17,
buildings and structures within the Airport Mixed Use Zone are permitted

* The term “infrastructure” is not defined in the Preposed Plan, but is defined in the RMA,
and this definition appears to include all “utilities” as defined in the Proposed Pian. This
supports the submission at paragraph 29 below.

° Section 32 Evaluation Report, Queenstown Airport Mixed Use Zone, Section 7, page 6.

® 1bid, Section 8, page 11.

7 Ibid.
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34.

35.

36.

37.

38.

39.

activities,® whereas under Chapter 30, they are controlled activities
(provided they are associated with a utility).® Given Clarification Note
30.3.3, the Chapter 17 provision is negated, meaning all buildings and
structures within the Airport Mixed Use Zone are controlled activities.'

The implications of this inconsistency are obvious for QAC: all buildings
and structures within the Airport Mixed Use zone that it seeks to establish
will require resource consent.”

However, this is not the case for all persons seeking to establish buildings
and structures within the Zone. Any persons other than QAC (e.g. private
landowners and persons holding ground leases from QAC), will not be
caught by the Chapter 30 provisions (as they are not network utility
operators/operations) and will therefore have the benefit of the more
permissive regime under Chapter 17.

There are numerous other inconsistencies between the Chapters 17 and
30, which will be detailed by Ms O’Sullivan.

Clearly this two tiered regime for land use within the Airport Mixed Use
Zone was not intended when Chapter 30 was drafted and notified, noting
there has been no evaluation or justification of its implications and costs
under section 32 of the Act. In fact, the section 32 evaluation of
Clarification Note 30.3.3.3 identifies no costs at all.

Nor does it contain any analysis as to why it is appropriate for the
provisions of the chapters listed in the Note (namely Historic Heritage,
Hazardous Substances and Earthworks) to take precedence over the
provisions in Chapter 30.

Accordingly, the more restrictive approach to land use by network utility
operators within the Airport Mixed Use Zone appears to be an inadvertent,
rather than intentional consequence of the Clarification Note in Chapter 30.

8 - Proposed Rule 17.4.1.

Proposed Rule 30.4.17 (using the referencing in Appendix 1 of the Section 42A Report).
® Note that if Wanaka Airport is also addressed by Chapter 17, it is proposed that all
Airport an Airport Related activities (which airport related buildings and structures) are also
centrolled activities; however the proposed matters over which the Council reserves its
control are different to those stated in Chapter 17.
' Noting however, that in many (but not all) instances QAC will be able to rely on its

Aerodrome Purposes Designation for such activities, but only where they fall within the
ambit of the Designation.
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40.

41.

42,

43.

44,

45.

48.

It is submitted the two tiered approach could not survive scrutiny under
section 32 if such assessment were to be undertaken.

It is submitted it is a wholly undesirable and inappropriate state of affairs
that needs to be rectified, noting that in addition to the problems outlined in
the preceding paragraphs, the inconsistencies will inevitably give rise to

confusion and uncertainty for both users of the Proposed Plan, and those
administering it.

Accordingly, QAC's further submission sought to address (in part)"? this
complicated and potentially inefficient and ineffective circumstance by part
supporting submissions which seek that buildings and structures ancillary
to and associated with utilities be permitted activities, provided they comply
with the relevant zone standards, (Proposed new Rule 30.4.10).

While the original submissions that QAC supports' are broadly framed and
seek permitted activity status for buildings associated with and ancillary to
utilities in all zones, QAC's further submission supports the original relief

only to the extent that it applies to utiliies at Queenstown and Wanaka
Airports.

The purpose and intent of QAC'’s further submission is to ensure that the
general provisions in Chapter 30 are consistent with, and do not negate the
more specific Chapter 17 provisions that otherwise apply at these
alrports,"* (at least in respect of buildings and sfructures).

Itis acknoWledged that the relief sought by QAC through its part support of
the submissions seeking permitted activity status for utility related buildings
and structures may to difficult to draft. It also does not resolve the ather
identified inconsistencies between the two Chapters.

It is therefore submitied that a better and preferable way to addresses this
issue is to include a new clause in Clarification Note 30.3.3.3, which

2 QAC's further submission only addresses Proposed Rule 30.4.15 {being Rule 30.4.17 in
Appendix 1 of the Section 42A Report), as there was no scope to address the other
inconsistencies via a further submission.

'3 Submitters 179, 191 and 781,

* Acknowledging that the Panel is yet to hear and make a decision on whether Chapter 17
should apply to Wanaka Alrport. If the Chapter 17 provisions do not apply to Wanaka

Airport, QAC's original submission was that a bespoke set of rural zone provisions apply,
which would achieve the same outcome.
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47.

48,

49,

50.

10

expressly states that the general provisions in Chapter 30 do not take
precedence over the more specific airport related provisions in Chapter 17.

This would achieve the same outcome as granting the relief supported by
QAC in its further submission, and would additionally address and resolve
all the inconsistencies between Chapters 17 and 30 (not only those relating

to buildings and structures). Ms O’Sullivan addresses this further in her
evidence.

It is submitted the Panel has scope to amend the Proposed Plan in this
(alternative) way because:

(a) case law has established that the scope to amend a Plan is not
limited by the words of the submission;

(b)  in this case, the alternative drafting is within the ambit of what was
raised by QAC in its original and further submissions, and it is an
outcome that is foreseeable from those submissions, and from
Chapter 17 as notified;

(c) given the above, no issues of prejudice arise for any party;

Detailed legal submissions addressing the jurisdictional issue of scope

have previously been presented to the Panel (differently comprised) in the
context of QAC’s submission on Chapter 21. These earlier submissions
are of relevance presently (and form the basis for the submission in

paragraph 48 above), and for the Panel's convenience are set out in
Appendix A.

Counsel for QLDC also presented detailed legal submissions on the issue
of scope in the course of its written right of reply in relation to Chapter 27
(Subdivision).' QLDC's submissions are entirely consistent with and
complement these submissions, and are adopted presently. For the

Panel's convenience the relevant paragraphs of QLDC's legal submissions
are reproduced in Appendix B.

1 , Westfisld (NZ) Ltd v Hamilton City Council [2004] NZRMA 656, and 574 — 575,

Legal Submissions Behalf of QLDC as Part of Counci's Reply, dated 26 August 2016,
paragraphs 13.2 - 13.4,

QUE912172 5168688.1
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585.

56.

57.

11

Similarly, the legal opinion provided by Meredith Connell to the Panel
(dated 9 August 2016) on a related but slightly differently focussed
jurisdictional issue is consistent with both these and QLDC’s legal
submissions, as summarised above. For the Panel's convenience, a copy
of Meredith Connell's opinion is attached as Appendix C.

Applying these legal principles presently, it is noted that QAC’s original
submission was broadly framed and sought that the Proposed Plan
appropriately recognise and provide for Queenstown and Wanaka Airports
to operate in a safe, efficient and effective manner, with appropriate
flexibility to provide for the range of airport and airport related activities
expected of modem airports and to quickly respond to change and growth

in the tourism market (refer paragraphs 4.9, 4.10, 4.25 and 4.28 of QAC's
original submission).

QAC's original submission also supported Chapter 17 in its entirety
(subject to some minor amendments ~ refer paragraph 4.24 — 4.28 and
Annexure A of QAC’s original submission).

QAC's original submission relates to all airport and airport related activities
within the Airport Mixed Use Zone, including “infrastructure” which
encompasses a number of “utilities” as defined in the Proposed Plan and
therefore potentially captured by Chapter 30.

Itis therefore submitted that, when considered in the round, QAC’s original
submission provides scope for the exclusion” in their entirety of all
activities carried out within the Airport Mixed Use Zone from the application

of Chapter 30, {as would be provided for by the amendment to Clarification
Note 30.3.3.3 sought by QAC).

Additionally, QAC’s further submission in support of proposed new Rule
30.4.10 provides express scope for the exclusion of buildings and
structures associated with a utility within the Queenstown Airport Mixed
Use Zone from the application of Chapter 30.

It is noted that if Clarification Note 30.3.3.3 is amended in the manner
described above (and further described by Ms O’Sullivan), the general

' “Exclusion” in the sense that the Chapter 17 provisions will prevail over those contained
in Chapter 30.

QUE912172 5168688.1
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Chapter 30 provisions will not apply to any utility activities carried out within
the Airport Mixed Use Zone, but will apply to any activities QAC (or any
other network utility operator) seeks to undertake outside that Zone — for
example, the installation of navigational or meteorological faciities on the
land around on the Airport. This is considered appropriate as it is only land
within the Airport Mixed Use Zone that has the benefit of the
comprehensive and specific Chapter 17 provisions.

Chapter 35 (Temporary Activities)

58.

59,

60,

61.

QAC'’s submission and further submission on Chapter 35:

(@)  Supports the inclusion of objectives and policies that recognise the
contribution that temporary activities make to the social, economic
and cultural well being of the community;

(b) Seeks the inclusion of new provisions that expressly enable

temporary airshows at Wanaka Airport, such as Warbirds Over
Wanaka,;

(c) Seeks the inclusion of new provisions relating to the protection of
the designated obstacle limitation surfaces at Queenstown and
Wanaka Airports;

(d)  Opposes submissions that seek to provide a new framework for
relocatable buildings, in so far as that may circumvent specific

development standards (specifically, those established under
PC35).

There is little at issue between the Section 42A Report Writer and QAC in
respect of these submission points.

The Section 42A Report Writer recommends that QAC’s submission on

points (a) and (d) above be aécepted, which, for the reasons given in
QAC’s submission, is appropriate.

The recommendation in respect of point (b) is that the issue be dealt with
later, at the hearing of submissions on Chapter 17 — Airport Mixed Use
Zone, which QAC also accepts is appropriate.

QUES12172 5168688.1 ) crm mmmmmm—m— ) T
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In respect of point {(c), the Section 42A recommendation is that QAC's
submission be rejected, as it will result in unnecessary duplication of the
requirements of section 176 RMA.

QAC acknowledges this point has some validity, and therefore proposes
that the issue instead be addressed by the inclusion of a non-regulatory
advice note as to the OLS designations, and the requirement for a consent
applicant to obtain QAC’s (for Queenstown Airport) or QLDC's (for Wanaka

Airport) written approval for any proposed activity that will penetrate the
(relevant) OLS.

It is submitted the inclusion of an advice note is an appropriate and
balanced way of addressing this issue in that it will bring the need to
comply with, or otherwise seek the relevant requiring authority’s written
approval for, any breach of the OLS fo resource consent applicants’ {(and
the Council’s) attention, but will avoid the duplication of controt with which
the Section 42A Report Writer is concerned.

It is submitted that the Section 42A Report Writer's recommended
alternative option, being to remain silent on the issue in the Proposed Plan,
and instead rely on persons to be aware of their obligations under section
176 RMA, (i.e. retention of the status quo), is inappropriate given it has
been previously demonstrated as ineffective.

Ms O’Sullivan elaborates on this submission point and the alternative relief
in her evidence.

Chapter 36 (Noise)

67.

QAC made a submission and further submission on Chapter 36 which:

(@)  Supports some provisions as notified,” including provisions which
clarify that the noise limits set out in the Chapter do not apply to

sound from aircraft operations at Queenstown and Wanaka
Airports;

(b}  Seeks to ensure that only one set of noise provisions applies to
Queenstown Airport;

'8 E.g. the Zone Purpose statement, provisions relating to noise from aircraft operations at
Queenstown and Wanaka Airports, and a number of alrport noise related definitions.
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(c)  Seeks minor amendments to Table 4, which relates to sound
insulation requirements for buildings containing activities sensitive
to aircraft noise (ASAN) within the Air Noise Boundary (ANB) for
Queenstown Airport; and

(d)  Seeks more substantive amendments to Table 5, which relates to
mechanical ventilation requirements for buildings containing ASAN

within the ANB and Outer Control Boundary (OCB) for Queenstown
and Wanaka Airports.

68. Ms O'Sullivan addresses each of these submission points in detail,
including the section 42A recommendations in respect of them. These
legal submissions need only address above points (c¢) and (d).

Sound Insulation and Mechanical Ventilation Requirements

69.  The sound insulation and mechanical ventilation requirements in Tables 4
and 5 of the Proposed Plan apply to new ASAN (including additions and
alterations to existing ASAN) within the Queenstown Airport noise
boundaries (although their application is dependant on the exact location of
an ASAN within the noise boundaries). For ASAN located within the OCB
at Wanaka Airport, only the mechanical ventilation requirements in Table 5
apply, because there is currently no ANB for that Airport.

70.  The purpose and intent of the sound insulation and mechanical ventilation
requirements is to ensure an appropriate level of indoor amenity is
achieved, where external aircraft noise levels are (or will be at some point
in the future) greater than 55 dB L™, thereby protecting persons residing or
working in buildings affected by aircraft noise, and protecting the Airports

from potential reverse sensitivity effects. Mr Day explains this in further
detail.

71. Under the Operative and notified Proposed Plans, new, and alterations and
additions fo existing ASAN must include sound insulation and/or
mechanical ventilation (depending on location) in accordance with Tables 4
and 5 of the Proposed Plan (being the same as Appendix 13, Tables 1 and
2 of the Operative Plan), or alternatively submit a certificate to the Coungil
from a person suitably qualified in acoustics stating that the proposed
construction will achieve the specified Indoor Design Sound Level (being
40 dB Ly in all Critical Listening Environments), with the windows open.
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In addition, under the Aerodrome Purposes Designation for Queenstown
Airport, QAC is required to fund or part fund (depending on location) the
retrofitting of sound insulation and/or mechanical ventilation (depending on
location) for Critical Listening Environments of ASAN that existed when the
Designation was confirmed (being May 2013).

Accordingly, QAC’s interest in these provisions is significant.

Sound Insulation Requirements

The notified sound insulation and mechanical ventilation requirements
were established under PC35 and appear to have been carried over from
the Operative District Pian (as that Plan was amended by PC35).

However, the sound insulation requirements in Table 4 of the Proposed
Plan contain a small typographical error {(in respect of the required
thickness of gypsum or plasterboard) which, through its submission QAC
seeks be corrected. Both the Council's expert acoustics engineer (Dr

Chiles) and the Section 42A Reporting Officer agree this correction is
necessary.

Additionally, QLDC made a submission seeking the glazing requirements
stated in Table 4 be updated to provide for modern double glazing. Mr Day
addresses this in his evidence, and agrees with both Dr Chiles and the

Section 42A Report Writer, that the amendment should be made as
sought.

Accordingly, given the experts are in full agreement, it is submitted that the
amendments to Table 4 as sought by QAC and QLDC and recommended
by the Section 42A Report Writer should be adopted by the Panel.

Mechanical Ventilation Requirements

The mechanical ventilation requirements in Table 5 requite more
substantive amendment.

As explained by Mr Roberts, since these requirements were first
promulgated (around 2008) there have been a number of changes in
technology and building techniques which have rendered the requirements
of the Table now somewhat outdated.

QUES12172 5168688.1
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In addition, QAC’s practical experience with implementing mechanical
ventilation in existing buildings containing ASAN in accordance with the
requirements of Appendix 13 of the Operative District Plan (which Table 5
of the Proposed Plan replicates), has demonstrated that the stated
requirements are not well suited to the Queenstown environment.

Accordingly, through its submission on the Proposed Plan QAC sought that

Table 5 be amended to address these issues, and proposed specific
wording.

In assessing this submission, Dr Chiles acknowledges the issues QAC has
raised and agrees that Table 5 ought to be amended, but recommends a
different approach to that proposed by QAC in its submission. Dr Chiles
also recommends that a submission David Jerram', in respect of a
requirement for a cooling function, be accepted.

Mr Roberts and Mr Day have considered Dr Chiles’ suggested alternative
approach (including his recommendation in respect of a cooling function),
and agree it has some merit and is generally more straight forward than
that proposed in QAC’s submission, but consider it requires further
amendment to ensure it is appropriate for Queenstown, and addresses all
relevant matters. Mr Roberts details these further amendments (with
reasons) in his evidence.

The key differences in the approaches recommended by Dr Chiles and Mr
Roberts relate to:

(@  The high setting of the system: Dr Chiles recommends a high fan
setting of 6 air changes per hour, whereas Mr Roberts considers 5
air changes per hour is sufficient. Mr Roberts considers Dr Chiles’
recommendation will result in 2 or more fans being required fo
achieve the high and low settings, which will be costly to install and

operate, (being an issue with the existing rule) with no real
additional benefit;

(b) The low setting of the system: Dr Chiles recommends the low
setting requirements replicate those of clause G4 of the Building

'? Submitter 80.
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Code, whereas Mr Roberis considers this is inappropriate as the
purpose of the Building Code ventilation requirements is differently
focussed tfo that of Table 5. Further, Dr Chiles’ recommendation
will result in the need for at least two fans to achieve the high and

low settings, which wiil be costly to install and operate, with no real
additional benefit;

(c) Provision of passive relief venting: Dr Chiles’ recommendation
does not address this issue, whereas Mr Roberts consider it should
be addressed to ensure the safe and efficient operation of other
combustion appliances within the building;

(d) Recognition of existing systems toward compliance with the Table:
Dr Chiles’ recommendation does not address this issue, whereas
Mr Roberts considers that where there is an exiting system that
complies with the requirements stated in Table 5, there should be

no requirement to duplicate that system to ensure compliance with
the Table.

It is submitted the Panel should prefer Mr Roberts’ evidence over Dr
Chiles’, as Mr Roberts is an expert in the installation and operation of
mechanical and other ventilation systems, and has experience (through his
review work) with the installation of such systems in Queenstown buildings.

A further issue as between Dr Chiles and Mr Day is the measurement point
for noise from the mechanical ventilation system itself.?’ Both agree the
notified rule is ambiguous on this issue and requires amendment. Dr
Chiles recommends a measurement point of 1 metre distant from the
mechanical ventilation diffuser, whereas Mr Day recommends a
measurement point of 2 metres distant.

As Mr Day pragmatically reasons, a measurement point of 2 metres distant
from the unit is logical and appropriate given the ventilation systems
contemplated by the Table are ordinarily located such that it is difficult for a
person to come within 2 metres of them {e.g. a high wall unit).

% Noting the experts are in agresment as to what the permissible nolse levels of the
mechanical ventilation system should be.
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Although not expressly addressed in the evidence, it is understood (and
logical to infer) that the closer the measurement point, the quieter the
system will need to be and the more difficult it will be to comply with the
noise limits stated in the Table.

The stated measurement point in the notified Table was a point “Im to 2m
distant” from any diffuser. QAC’s submission did not expressly address the
measurement point distance, nor did any other submission.

It is submitted that Mr Day’s recommendation of a measurement point 2
metres distant is within the scope of the notified rule, whereas Dr Chiles’
recommendation for a measurement point 1 metre distant is not.

Mr Day's recommendation is within the upper bounds of the notified rule;
that is, noise fram the system could in every case be measured at a point 2
metres distant from the diffuser and in every case that measurement point
would comply with the notified rule.

In contrast, if the measurement point stated in the Table is amended fo a
point 1 metre distant from the diffuser, as recommended by Dr Chiles,
noise from a system that previously complied at a measurement point of 2
metres distant, may no longer comply at this closer measuring point.

Dr Chiles’ recommendation is therefore more onerous than and alters the
status quo, in circumstances where no submitter has sought the change.

His recommendation is therefore without scope, and can not be adopted by
the Panel.

Conversely, Mr Day's recommendation maintains the status quo, but

addresses (by removing) a minor ambiguity. It is submitted that Mr Day’s
recommendation should therefore be preferred.

A revised Table 5 (Rule 36.6.3) incorporating the further amendments
summarised above and detailed more fully by Mr Roberts and Mr Day is
set out in Ms O’'Sullivan’s evidence.

Overall, the revised rule (as set out in Ms O’Sullivan’s evidence) is more
cerfain, better suited and relevant to the Queenstown environment, and
compliance is more readily attainable (i.e. the revised rule is more
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effective) than either the notified rule (Table 5) or Dr Chiles’ recommended
revision of it.

The revised rule (as set out in Ms O'Sullivan’s evidence) is also more
straightforward and adaptable to changing technologies than the revisions
expressly sought in QAC'’s original submission.

It will result in cost savings and efficiencies in terms of installation and
operation, providing a benefit fo building owners and occupiers to whom
the rule applies, and to QAC who, under its Aerodrome Purposes
Designation is required to fund the retrofitting of mechanical for existing

ASAN located within the Airport’s noise boundaries in accordance with the
Table.?!

Finally on this issue, it is noted that based on the technical advice of Dr
Chiles, the Section 42A Report Writer has recommend merging into one
Table the mechanical ventilation requirements of Table 5, which relate to
and have been specifically drafted for Queenstown and Wanaka Airports,
with the mechanical ventilation requirements of Table 6, which relate to
various Town Centre, Shopping and Business Zones.

Ms O’Sullivan sets out the problems with this recommendation at para 5.33
of her svidence.

Significantly, Ms O'Sullivan identifies that no person submitted on Table 8,
or sought that it be amended in any way. There is therefore no scope to
amend Table 6, other than in a minor or consequential way.

There is certainly no scope to amend Table 6 in the same, substantive
manner as it is proposed to amend Table 5, noting the amendments to
Table 5 arise directly from QAC'’s submission as to the same.

The only way by which Table 6 can now be amended so as to align with
Table 5 is by way of a variation under clause 16A RMA. However, for the
reasons given by Ms O’Sullivan, it is inappropriate to merge the Tables,
irrespective of any jurisdictional issue.

1 Refer paragraphs 5.23 — 5.26 of Ms O'Sullivan’s evidence dated 2 September 20186.
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Summary

104.

105.

106.

107.

108.

R Wolt

Chapter 30 requires amendment fo ensure its general provisions do not

override and render nugatory the more specific airport related provisions of
Chapter 17.

The appropriateness of the Chapter 17 provisions has been scrufinised in
detall, whereas (other than that undertaken by Mr O’Sullivan) there
appears fo have been no scrutiny at all of the Chapter 30 provisions in so

far as they relate to, and potentially constrain activities at, Queenstown and
Wanaka Airports.

Given the regional importance of these Airports as significant
infrastructure, and the economic and social benefits they contribute to the
District's community, it is imperative the amendment to Clarification Note
30.3.3.3 is made, as sought by QAC.

Similarly, given the importance of the Airports, it is necessary to ensure
that the Proposed Plan appropriately brings to the attention of Plan users
and those administering it, the need to comply with the Airporis’ Obstacle
Limitation Surfaces Designations, so as to ensure the Airports can continue
to operate safely and efficiently.

Various amendments are required to Chapter 36 of the Proposed Plan to
ensure it appropriately, efficiently and effectively addresses airport noise
related matters, both to maintain residents’ amenity, and to ensure the
Airports are appropriately protected from potential reverse sensitivity
effects. Additionally, to ensure the approach to airport and airport related
noise is clear and consistent across the Proposed Plan.

Counsel for Queenstown Airport Corporation Limited

GRS BTeRotaT . e e s e s i e




21

Appendix A

1. Case law has established that when considering the scope of possible
decisions on submissions on a plan change (or review), the issue is to be
approached objectively, and with a degree of latitude so as to be realistic
and workable, rather than a matter of legal nicety.?

2. To elaborate, the legal principles relating to the scope of decisions in
submissions available to a council (and thus, the Panel) are as follows:

(a) It is trite that a council can not grant relief beyond the scope of the
submissions lodged in relation to a Proposed Plan.

(b)  However, the scope of a council's decision making under clause 10
of the First Schedule to the Act is not limited to accepting or rejecting
a submission. To take a legalistic view that a council could only
accept or reject a submission would be unreal.®

{c)  The paramount test is whether or not the amendments are ones
which are raised by and within the ambit of what is fairly and
reasonably raised in submissions on the Proposed Plan. This will
usually be a question of degree to be judged by the terms of the
Proposed Plan and the content of submissions.**

(d)  The assessment of whether any amendment is reasonably and fairly
raised in the course of submissions should be approached in a
realistic and workable fashion, rather than from the perspective of
legal nicety.®

(e)  Another way of considering the issue is whether the amendment can
be said to be a ‘foreseeable consequence’ of the relief sought in a

submission; the scope to change a plan is not limited by the words of
the submission.?®

%2 EDS v Otorohanga District Council {2014) NZEvnc 070, at [43]

zz Countdown Properties (Northlands) Limited v Dunedin Cify Councii [1994] NZRMA 145, at 165,
ibid, at 166.

% Royat Forest and Bird Society Inc v Southland District Council [1997] NZRMA 408 at 413, (HC).

% Westfield (NZ) Ltd v Hamilton City Council [2004] NZRMA 556, and 574 — 575.
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1] It is relevant to consider what an informed and reasonable owner of
affected land should have appreciated might result from a decision
on a submission, although this is not the sole test {(given the danger
of endeavouring fo ascertain the mind or appreciation of a
hypothetical person).?’

(@) A council can not permit a planning instrument to be appreciably
amended without real opportunity for participation for those
potentially affected.?®

(h) Ultimately, it is a question of procedural faimess. Procedural fairness
extends to the public as well as to the submitter and the council.2

2 Countdown Properties, Supra at 166 ~ 167,

8 Clearwater Resort Ltd v CCC, unreported; High Court, Tauranga, CIV-2008-470-4586, 30 October
2009, Allan J, at para [30].

® Westfield (NZ) Ltd, Supra, at [74].
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13.

APPENDIX 8B

SCOPE ISSUES

13.1 The evidence of a number of submitters on the Subdivision chapter
has brought about the need to address issues of sgope. The legal
principles relating to scope have been addressed In depth in the
Council's various submisslons on Hearing Streams 1A and 1B*
Hearing Stream 2% and these submissions are not repeated here.

27
28
29

See Councll's right of reply legal submissions, Streams 01A and 018, dated 7 April 2016 at paragraphs
10.1~10.2

Council's Opening Legal Submissions on Hearing Streams 1A and 18 dated 4 March 2016 at Parts 5 and 7

Gouncil's Legal Reply on Hearing Streams 1A and 1B dated 7 April 2016 at part 2.

Councll's Legal Reply on Hearing Stream 2 dated 3 June 2016 at part 2.

28304276_1.doex




The relevant principles are however summarised below for the
convenience of the Panel.

Legal principles

13.2 The legal principles regarding scope and the Panel's powers to
recommend (and subsequently the Council's power to decide) are:

(a) a submission must first, be on the proposed plan;®*® and

(b) a decision maker is limited to making changes within the
scope of the submissions made on the proposed plan.*
13.3  The two limb approach endorsed in the case of Palmerston North City
Council v Motor Machinists Ltd,* subject ta some limitations, Is
relevant to the Panel's consideration of whether a submission is on
the plan change.® The two limbs to be considered are;

(a) whether the submission addresses the change to the pre-
existing stafus quo advanced by the proposed plan; and

{b) whether there is a real risk that people affected by the plan
change (if modified in response to the submission) would be

denied an effective opportunity to participate in the plan
change process.

13.4  The principles that pertain to whether certain relief is within the scope
of a submitter's submission can be summarised as foliows:

{a) the paramount test is whether or not amendments are ones
which are raised by and within the ambit of what is fairly and
reasonably raised in submissions on the PDP., This will

usually be a question of degree to be judged by the terms of
the PDP and the content of submissions;*

30 Gouncil's Opening Legal Submissions on Hearing Streams 1A and 1B dated 4 March 2016 at Parts 5 and 7.
31

Councll's Legal Reply on Hearing Streams 1A and 1B dated 7 April 2016 at part 2; Council's Legal Reply on
Hearing Stream 2 dated 3 June 2016 at part 2.
32 [2014] NZRMA 819,

33 Councii's Opening Legal Submissions on Hearing Streams 1A and 1B dated 4 March 2016 at paragraph
7.3-712.

34 Countdown Properties (Norihlands) Limited v Dunedin Cify Councll [1994] NZRMA 145, at 166.
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(b)

{c)

(d)

another way of considering the issue is whether the
amendment can be said toy be a "foreseeable consequence"
of the relief sought in a submission; the scope to change a
plan is not imlted by the words of the submission;*

ultimately, it is a question of procedural fairness, and
procedural fairess extends to the public as well as to the
submitter;® and

scope is an issue o be considered by the Panel both
individually and collectively. There is no doubt that the
Panel is able to rely on "collective scope". As to whether
submitters are also able to avall themselves of the concept
is less clear. To the extent that a submitter has not sought
relief in thelr submission and/or has not made a further
submission on specific relief, 1t is submitted that the
submitter couid not advance relief.”




APPENDIX C

Memorandum

To:

Queenstown Lakes District Council - Hearing Panel

From:

Meredith Connell

Date:

9 August 2016

Subject: Request for legal opinion regarding consequential amendments

We refer to the Hearing Panel’s request for legal advice of 4 August 2016 as to whether:

Where a submitter has sought amendments to the rules but not to the overlaying
objectives and policies, it is within scope to amend the objectives and policies that
the rule(s) are implementing to ensure that there remains a consistent series of
implementation links from objectives to policies and policies to rules by classing such
changes as consequential amendments?

In our view, the Panel is not prevented from amending the overlaying objectives and policies
where a submitter has only sought amendments 1o the relevant rule(s) as long as any such
amendments do not go beyond what is fairly and reasonably raised in the submission.

The Courts have considered this matter in past cases where local authorities have proposed
amendments in response o submissions, but which are not included in the specific relief
sought. The Courts have taken a liberal approach to these situations, finding that a legalistic

view whereby local authorities (the Panel in this case) can only accept or reject the specific
relief sought in submissions is unrealistic.

This is on the basis that decision-makers generally need to reconcile multiple conflicting
submissions and submissions are often prepared without professional assistance, so a
submitter may not understand the planning framework and the requirement for
implementation links from abjectives to policies and policies to rules.

Accordingly, the Panel should ask itself whether any amendment it proposes, in order to

ensure a consistent series of implementation links, goes beyond what is fairly and reasonably
raised in the submission.

This will be a question of degree, to be judged by the terms of the proposed change (ieis it a
significant change, perhaps to the structure of the Proposed Plan or in respect of a Plan-wide
matter? Or is it simply a minor change?) and the content of the relevant submission, Asan
example, an amendment to a rule might be the specific relief sought, but the grounds for the
submission might outline what the submission seeks to achieve, which the Panel could find
1o encompass a change to the relevant objectives and policies.

MEREDITH T
CONNELL 1522

THE LAY FIRR.
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7 The Environment Court in Campbell v Christchurch City Council [2002] NZRMA 332 (EC) set
out three useful steps in asking whether a submission reasonably raises any particular refief:!

(a) Does the submission clearly identify what issue is involved and some change sought
in the proposed plan?

{b) Can the local authority rely on the submission as sufficiently informative for the local
authority to summarise it accurately and fairly in a non-misleading way?

{c) Does the submission inform other persons what the submitter is seeking?

8 In applying this test and proposing “consequential” amendments, the Panel should also be
careful to consider any proposed amendments to the overlaying objectives and policies in
the context of the Proposed Plan more broadly. There may be consequences in terms of
objective and policy direction that goes beyond what is fairly and reasonably raised in the
relevant submission,

9 Some submissions will likely include “any other consequential changes” as relief sought.
While the changes are, in effect, consequential amendments, it is open to the Panel to simply
class the changes as within the scope of submissions {so long as the “fairly and reasonably”
test is met).

Y Campbell v Christchurch City Council [2002] NZRMA 332 (EC). See also Countdown Properties (Northignds)

Limited v Dunedin City Council [1994] NZRMA 145 (HC).
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BEFORE THE QUEENSTOWN LAKES DISTRICT COUNCIL

IN THE MATTER OF of the Resource Management Act 1991
AND
IN THE MATTER OF The Queenstown Lakes Proposed District Plan

Chapter 30 (Energy and Utilities)
Chapter 35 (Temporary Activities)
Chapter 36 (Noise)

STATEMENT OF EVIDENCE BY KIRSTY O’SULLIVAN
(Submitter 433 and Further Submitter 1340)

2SEPTEMBER 2016




1.1

1.2

1.3

14

1.5

1.6

INTRODUCTION

Qualifications and Experience i
My name is Kirsty O’Sullivan. | am a Senior Resource Management '

Consultant with the firm Mitchell Partnerships Limited.

My qualifications and experience are set out in paragraphs 1.1 to 1.4 of my

statement of evidence on Chapter 3 (Strategic Directions), Chapter 4
{(Urban Development) and Chapter 6 (Landscapes) of the Proposed
Queenstown Lakes District Plan (“PDP”), dated 29 February 2016.

I confirm my obligations in terms of the Code of Conduct for Expert
Witnesses contained in the Environment Court Practice Note 2014. |
confirm that the issues addressed in this brief of evidence are within my
area of expertise. | confirm that | have not omitted to consider material
facts known to me that might alter or detract from the opinions that |

express.

Scope of Evidence

This hearing specifically relates to the submissions made on the following
chapters of the PDP:

1.4.1  Chapter 30 (Energy and Utilities);
1.4.2  Chapter 35 (Temporary Activities and Relocated Buildings); and,

1.4.3  Chapter 36 (Noise).

The Queenstown Airport Corporation (“QAC”) made submissions and/or

further submissions with respect to these chapters.

In this statement of evidence, | address the following matters:

1.6.1  The appropriateness or otherwise of provisions contained in

Chapter 30, insofar as they relate to Airports (Chapter 30);
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1.6.2  The appropriateness or otherwise of provisions pertaining the
temporary airshows and relocated buildings (Chapter 35);

1.6.3  The protection of obstacle limitation surfaces surrounding
Queenstown and Wanaka Airports (Chapter 35);

1.64  The general provisions relating to the management of noise at
Queenstown, and to a lesser extent, Wanaka Airport (Chapter
36);

1.6.5 The proposed amendments to the sound insulation and
mechanical ventilation tables and how they relate to the wider
PDP provisions (Chapter 36);

1.7 In preparing this brief of evidence, | have read and reviewed:

17.1  The relevant chapters of the PDP as notified, including the
associated section 32 evaluations;

1.7.2  QAC’s submission and further submission on the PDP;

1.7.3  Thesection 42A reports prepared for Chapters 30, 35 and 36
(dated 19 August 2016); and,

1.74  Theexpert evidence of Dr Chiles (dated 17 August 2016);

1.7.5  Theexpert evidence of Mr Day (dated 2 September 2016); and,

1.7.6  Theexpert evidence of Mr Roberts (dated 2 September 2016);

1.8 Where | have recommended changes to the provisions contained in the

section 42A reports, a further section 32AA evaluation is provided in

Appendix A attached.
2. BACKGROUND CONTEXT
Queenstown and Wanaka Airport
2.1 The history of Queenstown and Wanaka Airports, their role in the

Queenstown Lakes District, and the planning framework within which

they operate has been described by Mr Mark Edghill and Mr John Kyle in
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2.2

3.1

3.2

3.3

their respective statements of evidence on Chapter 3 (Strategic

Directions), Chapter 4 (Urban Development) and Chapter 6 {Landscapes)

of the PDP dated 29th February 2016 and 16" March 2016.

| adopt this evidence for the purposes of this hearing, noting it provides

the contextual basis for some of the opinions | express in this statement.

Copies of Mr Kyle’s and Mr Edghill’s evidence are attached (as Appendix

B) to this statement, for the Panel’s convenience.

CHAPTER 30 UTILITIES AND ENERGY

Chapter 30 of the PDP relates to energy and utilities.

The definition of utility in the PDP includes “Anything described

asa

network utility operation in s166 of the Resource Management Act

1991".1 The provisions contained in Chapter 30 therefore apply

to

Queenstown and Wanaka Airports, as “network utility operations” under

the Resource Management Act 1991 (“RMA”).

QAC lodged a number of further submissions with respect to Chapter 30. |

note that the section 42A report writer (herein referred to as the Council

Officer) appears to have omitted QAC's further submissions from the

analysis contained in the section 42A report, including Appendix 2. | can

therefore only infer, based on the Council’s Officer’s recommendations

with respect to the original submissions that QAC further submitted on,

whether QAC's further submissions are recommended to be accepted or

rejected.

1 For thedefinition infull, refer to page 30-22 of the Chapter 30 section 42A report dated 19t August

2016.
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34

35

3.6

3.7

General comment with respect to Chapter 30

Clarification Note 30.3.3.3 sets out that the rules contained in Chapter 30
take precedence over any other rules that may apply to energy and

utilities in the District Plan, unless specifically stated to the contrary.

While | agree that this approach is appropriate in the context of
traditional utilities, | consider it presents an inherent difficuitly for
airports, as Chapter 30 does not contemplate the range of activities
provided for at modern airports. Such activities are instead provided for

by Chapter 17 (Queenstown Airport Mixed Use Zone) of the PDP.

Furthermore, it is conceivable that a situation may arise whereby QAC or
QLDC (as the network utility operators for Queenstown and Wanaka
Airports respectively) may be captured by the consent requirements
under Chapter 30, whereas the same activity undertaken by another
party (i.e. that is not a network utility operator) at the airport would be
assessed under Chapter 17 and would likely be a permitted activity. For
example, if QAC sought to construct a new building greater than 10m?2in
area and 3m in height at Queenstown Airport, resource consent would be
required under Rule 30.4.172 of Chapter 30 as a controlled activity. The
same activity undertaken by another party (i.e. not a network utility
operator) would be permitted under Rule 17.4.1 of Chapter 17. Inmy
view, this approach would lead to administrative and consenting
inefficiencies and would be ineffective at achieving the higher order

strategic objectives of the PDP.

Despite the new inclusion of airports in the PDP definition of utility
(through reference to all network utility operations undef section 166 of
the RMA), the section 32 evaluation for Chapter 30 does not include an
evaluation of how the provisions might impact upon the districts airports.

The cost/benefit evaluation specifically undertaken with respect to

2 Rule 30.4.17 of the section 42A report for Chapter 30, or Rule 30.4.15 of Chapter 30 as notified.
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Clarification Note 30.3.3.3 does not address, at all, the potential costs to

the network utility operators at Queenstown and Wanaka Airports.

3.8 Given that there is an entire chapter within the PDP dedicated to
Queenstown Airport, I suspect it was not the intent of the Council to
inadvertently capture land use activities associated with airports within
Chapter 30. By doing so, parts of Chapter 17 are negated. This is neither

appropriate nor efficient in my view.

3.9 Accordingly, assuming the Panel has scope to do so, | consider that it
would be appropriate to include a new clause (d) to Clarification Note
30.3.3.3 to clearly set out the Chapter 30 does not take precedence over
Chapter 17 of the PDP.

Objectives and Policies

3.10 QAC supported a number of submissions that sought the retention of
and/or amendment to notified provisions that recognise and provide for
the operational and locational constraints of utilities and the positive
benefits that accrue from the establishment of new and/or the ongoing-

operation of, existing utilities. 3

311 The Council Officer has recommended some minor drafting amendments
to the provisions that provide for the ongoing operation and use of
utilities and their associated benefits. The Council Officer has therefore
recommended accepting, in part, the original submissions that QAC
further submitted on.* In my opinion, the Council Officerfs

recommendations are appropriate and ensure that the provisions give

3 Specifically, QAC lodged further submissions with respect to original submissions on Objectives
30.2.5, proposed new Policy 30.2.5.4, Objective 30.2.6, Policy 30.2.6.1, Policy 30.2.6.2, Policy
30.2.6.5, Objective 30.2.7, Policy 30.2.7.1 and Policy 30.2.7 4.

4 Submission 251.12 on Objective 30.2.5, submissions 179.16, 781.15 and 191.14 on proposed new
Policy 30.2.5.4, submissions 179.19,781.18 and 191.17 on Objective 30.2.6 and submission 251.13
on Policy 30.2.6.1.
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effect to the higher order strategic directives contained in Chapter 3 of
the PDP.5

With respect to provisions that provide for the operational and locational
constraints of utilities, the Council Officer has recommended accepting?®,

accepting in part’” and rejecting?® the original submissions on which QAC

As set out in my evidence’ relating to Chapter 3 (Strategic Directions),
Chapter 4 (Urban Development) and Chapter 6 (Landscapes), | consider
that the PDP needs to recognise that the operational requirements of
infrastructure may necessitate placement at a particular location. This
includes the potential siting of infrastructure in areas of significant natural
values such as Outstanding Natural Landscapes (ONL) or Outstanding

Natural Features (ONF). An example might include a navigational aid

As set out in the same brief of evidence!?, | am also of the view that it is
appropriate for infrastructure occupying ONLs and ONF to be located and
designed, as far as reascnably practicable, to minimise the potential for
adverse effects on the particular landscape character and/or visual
amenity values inherent at the site. However, the very nature and purpose
of that infrastructure may mean that it is impossible or undesirable to

avoid, remedy or mitigate all adverse effects.

Objective 3.2.8.1 of Chapter 3, as proposed in the Council’s Right of Reply for Chapters 3 and 4.
Submission 251.16 on Policy 30.2.6.3 and submission 251.20 on Policy 30.2.7 4.
Submission 251.14 on Policy 30.2.6.2 and submission 251.17 on Policy 30.2.7.1

3.12
made further submissions.
3.13
located within an ONL.
3.14
5
6
7
8

Submissions 179.23 and 191.21 on Objective 30.2.7 and submissions 179.24,781.22 and 191.22

with respect to a new Policy.

7 Referto paragraphs 2.18 to 2.24 and 4.6 to 4.7 of the Statement of Evidence of Kirsty O'Sullivan,
dated 29th February 2016.

10 Refer to paragraphs 2.18 to 2.24 and 4.6 to 4.7 of the Statement of Evidence of Kirsty O’Sullivan,
dated 29th February 2016. i
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3.15

3.16

3.17

3.18

It is on this basis that | support the recommendations of the Council
Officer with respect to Policies 30.2.6.2, 30.2.6.5 and 30.2.7.4.** In my
view, these policies all recognise and provide for the locational and
operational constraints of network utilities and contemplate that there
may be situations whereby the effects generated by such activities are

adverse.

With respect to Objective 30.2.71%, the Council Officer has recommended

the following drafting amendments:

Avoid;remedy-or-mitigatetThe adverse effects of utilities on surrounding

environments, particularly those in or on land of high landscape value and within

special character areas_are avoided remedied or mitigated.

In my view, the use of terms such as “high landscape value” and “special
character areas” is inappropriate as they are subjective terms and are not
defined. Such terms may give rise to inconsistent interpretation and
application of this objective. | therefore prefer the drafting proposed by
the telecommunications companies, as it focuses on the key landscapes
where effects should be managed. | consider the wording proposed by
these submitters should be further amended however, to reflect the

Panel’s 4 procedural minute:

The adverse effects of utilities on surrounding environments, particularly those

in outstanding natural landscapes and-within-identified special characterareas

are avoided where practicable, and otherwise remedied or mitigated.

To give effect to this policy, the telecommunication companies submitted

that a new policy should be included in the PDP as follows:

11 Referto page refer to page 30-5 and 30-6 of the Chapter 30 section 42A report dated 19th August

2016.

12 Referto page 30-5 of the Chapter 30 section 42A report dated 19 August 2016.
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Recognise that in some cases, it might not be possible for utilities to avoid

outstanding natural landscapes. outstanding natural features or identified

special character areas and in those situations greater flexibility as to the way

that adverse effects are management may be appropriate.

3.19 For reasons set out in paragraph 3. 14, | consider that this policy is
appropriate. | therefore support the submission of the

telecommunications companies and QAC’s further submission.

3.20 With respect to Policy 30.2.7.1, the Council Officer has recommended
some drafting amendments to the policy. While | consider these to be an
improvement on the originally notified policy, | consider that the following

further amendments are required:

Reduce Manage adverse effects associated with utilities by:

environments-and protecting Outstanding Natural Landscapes and

Outstanding Natural Features, and-skylines-and-+ridgelinesfrom '
inappropriate development.

. Managing adverse effects on the amenity values of urban areas and the
Rural Landscapes.
. Encouraging co-location or multiple use of network utilities where this is

efficient and practicable in order to avoid, remedy or mitigate adverse
effects on the environment

. Ensuring that redundant utilities are removed

. Using landscaping and or colours and finishes to reduce visual effects

3.21 In my view, the above changes provide greater clarity around the
application of the policy. The changes remove references to subjective
terms such as “identified sensitive environments”. It also removes the
requirement to protect features such as “skylines” and “ridgelines” that
otherwise appear to be afforded the same level of protection as section

6(b) landscapes which is inappropriate in my view. With respect the final
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bullet point, it is unclear what is meant by the term “integrate”. In my
view, this bullet point should be deleted as the operational requirements
may dictate a particular built form that may not “integrate” with rural or

existing built form.

Rules

3.22 QAC made a number of further submissions with respect to the rules
contained in Chapter 30. Specifically, QAC supported submissions that
provided for buildings, equipment cabinets and structures ancillary to or
associated with utilities as a permitted activity.'* QAC also lodged a
further submission in support of a restricted discretionary activity status
for utility buildings that do not meet the zone standards for the underlying

zone. 14

3.23 | am aware that these further submissions were made in order to preserve
the permitted activity status for buildings and structures under the
provisions and within the Queenstown Airport Mixed Use Zone. | consider
that these further submission points will be addressed by the inclusion of

an additional clause for Clarification Noise 30.3.3.3.

Conclusion

3.24 Chapter 30 of the PDP provides the lower level detail around how to
achieve the higher order strategic objectives and policies of the PDP,

insofar as they relate to energy and utilities.

3.25 While | generally consider these provisions to be appropriate (particularly
insofar as they relate to ‘traditional’ utilities), | consider that some further
amendment is required in order to ensure the operational constraints of

utilities is appropriately recognised and provided for.

13 Sybmission 251.21 with respect to Rule 30.4.8 and submission 179.28, submission 191.26 and
submission 781.26 with respect to a proposed new rule.
14 Submission 251.28 with respect to Rule 30.5.6.
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3.26 With a more specific focus on Airports, in my view, Chapter 30 appears to
inadvertently capture some airport activities. Airports are provided for
comprehensively via Chapter 17 of the PDP, and the relevant
designations. | consider this to be an oversight when drafting this chapter
and consider that this matter should be rectified, if scope is available, in

order to avoid potential consenting and administrative inefficiencies.

4 CHAPTER 35 TEMPORARY ACTIVITIES AND RELOCATED BUILDINGS

4.1 Chapter 35 of the PDP relates to temporary activities and relocated
buildings.

4.2 QAC lodged a number of submissions and further submissions with

respect to this chapter which in summary:

4.2.1  Support the inclusion of objectives and policies that recognise
the contribution that temporary events provide for the social,

cultural and economic wellbeing of the community?®>;

4.2.2  Seek the inclusion of new provisions that would provide for
temporary airshows, such as “Warbirds over Wanaka”, at

Wanaka Airport;1¢

4.2.3  Seektheinclusion of new provisions relating to the protection of
obstacle limitation surfaces at Queenstown and Wanaka

Airports;'’

4.2.4  Oppose submissions that seek to provide a new framework for
relocatable buildings, insofar as it may circumvent the
requirements to adhere to zone specific development standards
(such as those established under PC35). 18

| address each of these issues below.

15 Submission 433.104 on Objective 35.2.1 and submission 433.105 on Policy 35.2.1.1.
16 Submission 433.107.

17 Submission 433.106 to 109 and submission 433.33.

8 Further submission FS1340.46-48.

[
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4.3

44

4.5

4.6

4.7

Temporary Airshows
Objective 35.2.1 and Policy 35.2.1.1

Objective 35.2.1 encourages temporary events and filming that are
undertaken in a manner that manages adverse effects. Associated Policy
35.2.1.1 recognises the contribution that temporary events make to the

social, economic and cultural wellbeing of the District.

QAC submitted that these provisions provide for the continuation of
temporary events, such as Warbirds over Wanaka, which positively
contribute towards the wellbeing of the community.’” QAC therefore
supported the retention of these provisions as notified. The Council

Officer has recommended accepting QAC’s submission.

In my view, these provisions are appropriate as they directly give effect to
Part 2 of the Act through their encouragement of activities that enable
people and communities to provide for their social, cultural and economic
wellbeing while appropriately managing adverse effects. | therefore
support the recommendations of the Council Officer with respect to these

provisions.

New Rule for Temporary Airshows

To further give effect to the aforementioned objective and policy, QAC
submitted that a new rule should be included in the PDP that provides for
temporary airshows at Wanaka Airport as a permitted activity (subject to
identified parameters).2° QAC also submitted that the definition of

temporary activity should be amended to include air shows. 2*

The Council Officer has recommended that provisions addressing the
activities of private operators at Wanaka Airport would be better placed

in a zone specific chapter for the Airport and therefore recommends

1% Submission 433.104 and 433.105.
20 gybmission 433.107.
21 Submission 433.33.
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4.8

4.9

transferring this submission point for later consideration within the
Business Zone hearing stream.?? This recommendation is on the basis of a
Minute issued by the Hearings Panel dated 16t June 2016, in which the
Panel expressed an initial view that some specific zoning provision should
be made for Wanaka Airport distinct from the surrounding Rural Zone.
The Panel therefore directed QAC’s submission concerning the zone
provisions for Wanaka Airport be transferred to the Business Zone

hearing stream (specifically, Chapter 17) for further consideration.

| agree with this approach and therefore do not address this submission

point any further.

Regulation of Temporary Obstacles

Obstacle limitation surfaces are three dimensional surfaces that exist in
the airspace above and adjacent to an Airport. As shown in Figure 1,
obstacle limitation surfaces radiate outwards from an Airport’s runway

and can extend some distance beyond an Airport’s actual location.

22 Refer to Paragraph 10.6 of the Chapter 35 section 42A report.
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4.10

4.11

B

Figure 1. A three-dimensional depiction of an obstacle limitation surface
surrounding an airport.

As set out in the overview of QAC’s Airport Approach and Land Use
Controls designation (Designation 4 in the Operative and Proposed
District Plans), Civil Aviation rules require an Airport Operator to provide
obstacle limitation surfaces around an airport to ensure the safe
operation of aircraft approaching and departing the airport. The intention
of these surfaces is to prevent objects such as structures and trees from
penetrating the surfaces in areas critical to the operational safety and
efficiency of the Airport. Obstacle limitation surfaces are therefore used

as a tool to impose height limits on objects around an Airport.

The specific obstacle limitation surfaces that relate to Queenstown and
Wanaka Airports are defined in Figures 1 to 4 of the Operative and
Proposed Queenstown Lakes District. A copy of these figures are

attached as Appendix C. These surfaces are designated for “Airport
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Approach and Land Use Control” purposes in the Operative and Proposed

Queenstown Lakes District PlanZ3,

4.12 QAC submitted that, in its experience, the proponents of some temporary
activities often overlook these designations and the associated
requirement under section 176 (b) of the Act to obtain the written
consent of QAC, as the requiring authority, before penetrating these
surfaces. QAC therefore sought the inclusion of a new suite of provisions

(including a policy, rule and notification parameter) to address this issue. 24

4.13 The Council Officer has acknowledged QAC's need to manage obstacles
within the operational airspace at Queenstown and Wanaka Airports. The
Council Officer considers however, that the relief sought by QAC
unnecessarily duplicate the requirements of the Civil Aviation Act 1990
and of the requirements of section 176 of the Resource Management Act
1991. The Council Officer therefore recommends rejecting QAC's

submission.?

4.14 | understand that temporary filming activities associated with the Events
Centre and temporary cranage activities on Frankton Flats have
historically penetrated the obstacle limitation surfaces at Queenstown
Airport. Such activities have occurred without the prior approval of QAC
and have required immediate remediating action (i.e. removal of the
structures) by the Airport and the Civil Aviation Authority. Noting the
potential risks to aircraft safety arising from unauthorized penetration of
the obstacle limitation surfaces, in my view, these examples both
demonstrate that retaining status quo and remaining silent on the
obstacle limitation surfaces in the PDP is ineffective at addressing this

issue.

23 Refer to Designation 4 with respect to Queenstown Airport and Designation 65 with respect to
Wanaka Airport.

2 Submissions 433.106, 433.108 and 433.109.

25 Refer to section 9 of Chapter 35 section 42A report.
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4.15

4.16

4.17

4.18

4.19

Notwithstanding the above, | generally agree with the Council Officer’s
concerns around the potential efficiencies of duplicating controls under
the Civil Aviation Act 1990 and section 176 of the Resource Management
Act. | therefore recommend, as an alternative to the relief sought by QAC,
the inclusion of a non-statutory clarification note which draws attention
to the obstacle limitation surface designation. In my view, this approach is
both efficient and effective, as it draws attention to the obstacle limitation

surfaces without duplicating any existing statutory controls.

| recommend the new note should read as follows:

Any person wishing to undertake an activity that will penetrate the designated
Airport Approach and Land Use Controls obstacle limitation surfaces at
Queenstown or Wanaka Airport must first obtain the written approval of the
relevant requiring authority, in accordance with section 176 of the Resource
Management Act 1991.

Relocated Buildings

The House Movers Section of New Zealand Heavy Haulage Association
Incorporated (herein referred to “House Movers”) lodged a number of
submissions on Chapter 35 seeking the inclusion of a bespoke framework

for relocatable buildings.?

QAC lodged further submissions in opposition to the House Movers, citing
that all relocatable buildings should be subject to the performance
standards of the zone to which they will be located.?” | am aware thisis a
requirement of the notified PDP and understand that the relief sought by

the House Movers effectively sought to remove this requirement.

The Council Officer appears to recommend accepting QAC'’s submission.

In my view, this is appropriate as it will ensure that relocated buildings

26 Sybmission number 496.1to 496.3.
27 Further submission FS1340.46 and 47.
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4.20

4.21

4.22

51

5.2

cannot circumvent development standards that have been designed to

achieve specific resource management outcomes for that particular zone.

For completeness, | acknowledge the comments of the Council Officer
with respect to relocated buildings and whether they are captured by the
acoustic insulation and mechanical ventilation requirements of the Low
Density Residential Zone.?® | agree with the Council Officer’s
recommendation that this matter is best addressed during the residential

hearing and therefore do not address this matter further in this evidence.

Conclusions

Chapter 35 relates to the temporary activities and relocatable buildings.
With the exception of provisions relating to temporary structures
penetrating obstacle limitation surfaces, | generally agree with the

recommendations of the Council Officer with respect to this chapter.

With respect to the provisions relating to the obstacle limitation surfaces,
history demonstrates that retaining status quo and remaining silent on the
controls imposed by these designations is ineffective at preventing
structures penetrating these surfaces. | therefore consider that it is
appropriate for the PDP to include a clarification note that draws

attention towards the QAC and QLDC obstacle limitation designations.

CHAPTER 36 NOISE

The proposed noise management approach for the District is set out in
Chapter 36 of the PDP.

QAC lodged a number of submissions and further submissions with

respect to this chapter which in summary, sought to:

5.2.1 retainthe purpose statement as notified;2’

28 Refer to paragraph 8.3 of the Chapter 35 section 42A report.
2% Submission 433.10.
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5.22  retain provisions that confirm the noise limits set out in Chapter
36 do not apply to sound from aircraft operations at Queenstown
and Wanaka Airports (including helicopter and fixed wing

aircraft);*°

5.2.3  ensurethat only one set of noise provisions apply to Queenstown

Airport; 3!

5.24  retain Table 4 relating to sound insulation requirements for the
acceptable construction materials, subject to a minor

typographical amendment;3?

5.2.5  amend Table 5 relating to mechanical ventilation requirements
within the Air Noise Boundary (“ANB") and Outer Control
Boundary (“OCB”) at Queenstown and Wanaka Airports; 33 and,

5.2.6  Retain the definitions of “Design sound level”, “Indoor design

sound level”, “Noise” and “Non-Critical Listening Environment” as

notified and “Critical Listening Environment” subject to a minor

amendment.34

53 The Council Officer has recommended accepting QAC’s submissions with

respect to the purpose statement and the advisory notes. 3 In my view,
these provisions are both effective and efficient as they provide
clarification around the application of the chapter and avoid duplicating
the noise management obligations set out in the Queenstown and
Wanaka Airport designations. | therefore do not discuss these provisions

further.

54 In the following sections, | address each of the remaining points of QAC's

submission. Where appropriate, | also draw on the evidence of Mr Day

30
31
32
33
34

35

Submissions 433.11t0433.12, and 433.115 to 116.

Submission 433.113 and 433.14.

Submission 433.117 and further submission FS1340.49.

Submission 433.118.

Submissions 433.18,433.20,433.23 and 433.26 and further submission F$1340.1.

Refer to paragraphs 8.13,8.19,8.21,8.49 and 8.51 of the Chapter 36 section 42A report date 19th
August 2016.
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and Mr Roberts with respect to the proposed sound insulation and

mechanical ventilation requirements of the PDP.

Changes to Table 2 Heading and Rules 36.5.2 and 36.5.5

55 The Council Officer has recommended changes to the notified heading in
Table 2 from “Activity or sound source” to “Zones sound is received in”.
The Council Officer has reasoned that the change makes the table

consistent with the intent of Clarification Note 36.3.2.73.

5.6 In my view this is a substantive change which has the potential to impact
the application of the rule. For example, as notified, Rule 36.5.5 places no
restrictions on noise generated and received within the Queenstown
Airport Mixed Use Zone (i.e. noise effects are internalized within the
zone). Noise generated by these same activities and received in adjacent
zones is managed by Rule 36.5.2. The Council Officer’s proposed changes
to the Table 2 headings will, in effect, mean that activities within the
Queenstown Airport Mixed Use Zone must manage their effects on the
adjacent zones (in accordance with Rule 36.5.2), yet there is no
reciprocating requirement for users of the adjacent zone to manage their
activities in a similar (i.e. users of the adjacent zone can generate an
unlimited noise effect on the Queenstown Airport Mixed Use Zone).
While in practice, this is unlikely to give rise to any adverse effects for
QAC given the inherently noisy nature of the activities it undertakes, in
my view, it demonstrates the unanticipated effects of the Council Officers

recommended amendments.

5.7 With respect to Rule 36.5.2, QAC lodged a submission in opposition to

| Rule 36.5.2, reasoning that the rule does not identify a noise limit for the
adjacent Remarkables Park Zone (as the receiver of noise generated in the
Queenstown Airport Mixed Use Zone). QAC also submitted that Rule
36.5.2 was a duplicate of Rule 17.5.6. Given that Rule 17.5.6 did specify a

3% Refer to paragraph 8.24 of the section 42A report for Chapter 36 dated 17th August 2016.
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noise limit within the Remarkables Park Zone, QAC submitted that Rule
36.5.2 should be deleted and replaced with Rule 17.5.6. %7

5.8 Rule 17.5.6 sets out (my paraphrasing):

5.8.1 the maximum permissible noise levels from land based activities
within the Queenstown Airport Mixed Use Zone, when received
at any point within the Residential Zone or Activity Areas 1, 3, 4,
6 and 8 of the Remarkables Park Zone and at the notional
boundary in the Rural Zone (notified Rule 17.5.6.1);

5.8.2  Clarifies that the noise limits do not apply to sound from aircraft
operations subject to the Aerodrome Purposes Designation
(notified Rule 17.5.6.2); and,

5.8.3 Clarifies that the noise limits to do not apply to construction
noise, which shall be managed in accordance with
NZS6803:1999 Acoustics Construction Noise {notified Rule
17.5.6.3).

5.9 The Council Officer has recommended that QAC's submission be rejected.
The Council Officer has also expressed a preference for Rule 17.5.6 to be
deleted, however acknowledges that this is beyond the scope of this

hearing. 38

5.10 It appears that the intent of Rule 17.5.6 is not all that dissimilar from
existing rules contained within Chapter 36, specifically Rules 36.5.2,
36.3.2.8 and Rule 36.5.15 as notified.®” From my review of this rule, the
main point of difference, as identified by QAC'’s submission, appears to be

the reference to the Remarkables Park Zone.

511 In my view, it is appropriate for land based activities within the

Queenstown Airport Mixed Use (or any zone for that matter) to be

37 Sybmission 433.113.
38 Refer to paragraph 8.26 of the Chapter 36 section 42A report dated 19t August 2016.
3% OrRules 36.5.2,36.3.2.8 and 36.5.14 of the Chapter 36 report dated 19t August 2016.
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5.12

5.13

5.14

5.15

managed in such a way to ensure that noise effects do not adversely

impact adjacent zones. The Remarkables Park Zone is one such zone.

It remains unclear based on the section 42A report how the Council
intends to manage and/or include provisions in Chapter 36 that relate to
zones that are part of the Stage 2 of the PDP review. This is further
complicated by references to some, but not all, Stage 2 zones in Chapter
36.

On the assumption that the Remarkables Park Zone has been omitted
from Rule 36.5.2 as it does not form part of Stage 1 of the PDP and on the
basis that this rule will be revisited during Stage 2, in my opinion the

recommendation of the Council Officer is appropriate.

In response to concerns® raised by Dr Chiles with respect to the noise
limits of the Queenstown Airport Mixed Use Zone being more lenient and
having a longer daytime period, | note that this matter is addressed in the
section 32 evaluation undertaken for the Queenstown Airport Mixed Use
Zone. | understand that the extended day time period stated in the rule
accounts for the operational hours of Queenstown Airport and provides
consistency with the time periods that apply to similar activities within the

adjacent Remarkables Park Zone and Frankton Flats zone.*!

Returning to my earlier concerns with respect to the effects of the
proposed changes to the Table 2 headings, | note that Rule 36.5.2 does not
“fit” the new table format as it describes the source of the sound (i.e. land
based activities within the Queenstown Airport Mixed Use Zone). While |
consider that the current drafting is “workable” and can be interpreted in
the manner it was intended, the drafting is clumsy and inconsistent with

the remainder of Table 2. If the Panel has scope to do so, | consider that

40 Refer to paragraph 8.3 of the evidence of Mr Chiles dated 17t August 2016.
41 Refer to page 7 of the Marshall Day Acoustics report appended as Attachment 4 of the section 32
evaluation of the Queenstown Alrport Mixed Use Zone.
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should be rectified to ensure consistent interpretation and application of

this rule in the future.

Interpretation Matters

5.16 As noted by Mr Day, there are a number of issues with the current

drafting of Chapter 36 that may give rise to inconsistent interpretation
and application of the rules contained in Chapter 36. While | note that

these matters go beyond the scope of QAC’s submissions, as an

independent expert | consider that it is appropriate to bring these matters

to the attention of the Hearings Panel. Specifically:

5.16.1 Clarification note 36.3.2.1 is vague and difficult to interpret. It is
not clear what reference to a “level of activity” means and which
part(s) of Chapter 36 it relates to. It also appears that the latter
part of this note duplicates the non-compliance status column of
Tables 2 to 3, and in some instances, gives rise to inconsistencies

in the activity status for non-compliance. 42

5.16.2 Clarification note 36.3.2.4 requires updating to reflect the

recommended removal of Table 5.

5.16.3 Noiseis not an “activity”, as noted by Mr Day.*®

5.16.4 |t appears that the intent of Clarification Note 36.3.2.5is to
exempt “activities” contained in Table 1 to the underlying zone
noise standards.* Table 1 then goes on to identify “activities”

that are permitted. In my view, if the Panel has scope to do so,

42 Referto Rules 36.5.2, 36.5.8 and 36.5.15 as notified or 36.5.2, 36.5.7 and 36.5.14 of the section 42A
report for Chapter 36 and Rule 17.5.6.1 of Chapter 17 as notified.

43 Refer to paragraph 48 of the Statement of Evidence of Mr Day, dated 2 September 2016. :

44 Refer to page 12 of the section 32 report, which specifically states “These rules will resuit in !
efficiencies in District Plan administration by clearly stating that these activities are exempt from the
underlying zone noise limits”.
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this table would be better described as “exemptions” rather than

“activities” and remove the activity status column.*®

5.16.5 Clarification note 36.3.2.7 is unclear and could benefit from

further drafting amendments.

5.16.6 There appears to be little distinguishing the second and third
columns of Table 2, as amended by the Council Officer. For
example, the second column of Table 2 identifies “Zones sound is
received in”. The third column identifies the “Assessment
location”, or in other words, the receiving environment where

noise is measured from.

5.16.7 The assessment location where noise is measured from is
unhelpfully vague and could capture the generator of the noise. |

understand that this is not the intention.

Acoustic Treatment and Mechanical Ventilation

517 Tables 4 and 5 of the notified PDP contain provisions relating to acoustic
insulation and mechanical ventilation. In order to provide context to the
opinions that | express with respect to these two tables, | consider that is
appropriate to provide some background context around their

provenance and their interlinkages with other sections of the PDP.

5.18 | also note that Mr Day has provided the rationale for requiring
mechanical ventilation within the ANB and OCB at airports.*¢ | do not

repeat that evidence here and defer to Mr Day with respect to this matter.

% Notethat if this approach is adopted, Rule 36.4.6 could be retained, subject to the word “movement”
being replaced with the word “operations”.
46 Refer to paragraphs 34 to 36 of the Statement of Evidence of Mr Day, dated 2 September 2016.
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5.19

5.20

5.21

Plan Change 35 and the associated Notice of Requirement for Designation 2

The history of PC35 is set out in the evidence of Mr Kyle dated 29t
February 2015 and his summary evidence dated 16™ March 2016.4

| adopt the evidence of Mr Kyle with respect to PC35.

To provide context to the following discussion, | wish to highlight the

following key points from Mr Kyle’s evidence:

5.21.1

5212

5213

5214

The purpose of PC35 was to put in place an appropriate
management regime for land use around Queenstown Airport,
while providing for predicted ongoing growth in aircraft
operations until 203748, Accordingly, PC35 updated the
Airport’s noise boundaries to provide for predicted growth in
aircraft operations and amended various zone provisions relating
to the use of land within those noise boundaries likely to be

affected by increased aircraft noise.

The foundation of the l[and use management approach adopted in
PC35 is the New Zealand Standard for Airport Noise
Management and Land Use Planning, NZ56805:1992
(“NZS6805");%

NZS6805 recommends that all new activities sensitive to aircraft
noise (“ASAN")>° within an airport’s ANB and OCB are
prohibited; 31

PC35 adopted a more moderated approach than recommended

by NZS6805 for existing Low Density Residential zoned sites

47 Section 5 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.

48 Paragraph 5.1 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016

4 Paragraph 5.11 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.

50 Activity Sensitive to Aircraft Noise is defined in the Operative and Proposed Plans as meaning “any
residential activity, visitor accommodation activity, community activity and day care facility activity
as defined in this District Plan including all outdoor spaces associated with any educational facility,
but excludes activity in police stations, fire stations, courthouses, probation and detention centres,
government and local government offices”.

1 Paragraph 5.22 and 5.27 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February

201¢6.
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5.22

523

within the ANB, whereby new buildings and alterations and
additions to existing buildings containing ASAN are able to be
built inside the ANB, provided they incorporate appropriate
sound insulation and mechanical ventilation measures, at the

property owner’s cost.’?

5.21.5 Within the OCB, PC35 requires mechanical ventilation for new
buildings containing ASAN within the Low Density Residential
Zone and for alterations or additions to existing buildings
containing ASAN inside the Rural, Low Density Residential,
Frankton Flats and Remarkables Park zones.”® The cost
associated with such works is met by the developer, at the time

the development work is undertaken.>*

5.21.6 Any new buildings containing ASAN within the OCB in the Rural,

Industrial and Frankton Flats zones are prohibited under PC35.55

Where the above described activities require acoustic insulation or
mechanical ventilation under the relevant zone rule, compliance with the
relevant rule can either be achieved either by implementing the
construction specifications set out in Tables 1 and 2 of Appendix 13 of the
operative District Plan (as amended by PC35) or by submitting a
certificate to the Council from a person suitably qualified in acoustics
stating that the proposed construction can achieve the specified indoor
design level with the windows open. | note that Tables 4 and 5 of Chapter
36 of the PDP reflect those set out in Tables 1 and 2 of Appendix 13.

Mr Kyle also provided an overview of the NoR lodged in association with
PC35. In summary, the NoR sought to amend the Aerodrome Purposes
Designation (Designation 2) so to introduce obligations for QAC to

undertake and fund noise mitigation works for those existing houses

52 Paragraph 5.22 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.

3 Noting that excepting the Low Density Residential Zone, no new ASAN activity is provided for as of
right within these zones.

54 Paragraph 5.28 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.

55 Paragraph 5.28 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.
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within the updated noise boundaries likely to be exposed to increased

levels of aircraft noise. 56

5.24 Specifically, the designation, as amended by the NoR:

5.24.1

5.24.2

5243

5.244

5.24.5

Obliges QAC to offer 100% funding of noise mitigation for
Critical Listening Environments of buildings located within the
ANB that existed at the time the NOR was confirmed. This
mitigation is required to achieve an indoor design sound level of
40dB Ldn or less based on the 2037 Noise Contours;

Obliges QAC to offer to part fund retrofitting, over time, of
mechanical ventilation of any Critical Listening Environment
within existing buildings containing ASAN between the ANB and
the 2037 60dB Noise Contour. Specifically, QAC is required to
provide 75% funding;

Sets out QAC’s monitoring requirements for aircraft noise at
Queenstown Airport to ensure compliance with noise limits at
the defined noise boundaries (the ANB and OCB);

Requires QAC to prepare and implement a Noise Management

Plan; and

Establishes and sets out the purpose of the Queenstown Airport

Liaison Committee.

5.25 Where mechanical ventilation is required in accordance with QAC's

retrofitting obligations, a condition of the designation requires the

ventilation to be provided in accordance with Table 2 of Appendix 13 of

the operative District Plan, or by an alternative strategy agreed by QAC

and the building owner.>”

5.26 The Aerodrome Purposes Designation (as amended by the NoR) therefore

makes reference to (and effectively incorporates) the mechanical

56 Paragraph 5.3 of the Statement of Evidence of Mr Kyle, Hearing 1B, dated 29 February 2016.
57 Refer to conditions 17 and 19 of the PDP or Operative Aerodrome Purposes Designation.
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5.27

5.28

5.29

5.30

5.31

ventilation requirements set out in Table 2 of Appendix 13, which is akin

to Table 5 of Chapter 36 of the PDP (as notified).

Plan Change 26

In November 2010, QLDC initiated Plan Change 26 (PC26). In a similar
approach to PC35, PC26 sought to establish an appropriate land use ,

management regime for ASAN around Wanaka Airport, while at the same

time providing for the predicted and ongoing growth of the Airport.

Like PC35, PC26 updated Wanaka Airport’s noise boundaries to provide
for predicted growth in airport operations to 2036, and amended various
zone provisions relating to land within the updated boundaries and likely
to be affected by increased aircraft noise. PC26 was made operative on 14
March 2013.

Within the Rural General zone, new ASAN are prohibited with the OCB.
For alternations or additions to existing buildings containing ASAN or
building platforms approved before 20 October 2010, mechanical

ventilation is required.

Where the provisions established under PC26 require mechanical
ventilation, compliance with the relevant standards can be achieved by
either implementing the construction specifications set out in Table 2 of
Appendix 13 or by submitting a certificate to the Council from a person
suitably qualified in acoustics stating that the proposed construction can

achieve the specified indoor design sound level with the windows open.

Proposed restructure of Table 5 and 6

As demonstrated by the above overview of PC35, PC26 and the
Aerodrome Purposes Designation for Queenstown Airport {as amended
by the NoR associated with PC35), there are a number of interlinkages
between Tables 4 and 5 of the PDP (as notified), the respective zone

provisions and QAC’s obligations under its Designation.
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5.32

5.33

5.34

While | address the substantive amendments to the content of these
tables below, | note that based on the technical advice of Dr Chiles, the
Council Officer has recommended merging the mechanical ventilation
requirements of Table 5 (which relate specifically to Queenstown and
Wanaka Airports) with the mechanical ventilation requirements of Table
6 (which relate to the Queenstown and Wanaka Town Centre Zones, the

Local Shopping Centre Zones and the Business Mixed Use Zone).

While I acknowledge that there is a degree of duplication between the two
tables (as notified), in my view is inappropriate to combine these tables for

the following reasons:

5.33.1 Theorigin of the effects the tables are trying to manage and/or
mitigate are different and will likely change over time (i.e. noise
associated with aircraft operations which is managed via a
designation versus noise associated with an entertainment

precinct).

5.33.2 There are numerous interlinkages between Table 5 and the
various zone provisions relating to the management of aircraft

noise and QAC'’s Aerodrome Purposes Designation.

5.33.3 Thesection 32AA evaluation has not taken into consideration
the wider effects of this change on QAC'’s obligations (under the
Aerodrome Purposes Designation) to provide noise mitigation

treatment to existing residences within the 60dB noise contour.

5.33.4 No submissions were made to change or alter Table 6.

Inlight of the above, | attach, as Appendix D, a copy of the changes that |
consider are appropriate to address these issues, as well as those
discussed in the following sections with respect to mechanical ventilation

and sound insulation.
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5.35

5.36

5.37

5.38

5.39

Mechanical Ventilation

As notified, Table 5 of the PDP set out the mechanical ventilation
requirements for Queenstown and Wanaka Airports. This table was
consistent with Table 2 of Appendix 13, as amended by PC35.

As noted in QAC'’s submission, it has become apparent during the
implementation of QAC’s noise mitigation obligations under its
Designation that there are some practical difficulties with implementing,
and financial implications with using, a mechanical ventilation system in
accordance with Table 5. | defer to the evidence of Mr Roberts for further

detail on this matter.58

In accordance with expert advice received by Mr Roberts in 2015, QAC
submitted that Table 5 of the PDP should be amended to reduce the high
setting air changes and include the ability to use a more modern and

efficient mix of plant.”?

The Council Officer recommends accepting, in part, the submission of
QAC with respect to this matter. The Council Officer has recommended
however, based on the expert evidence of Dr Chiles, an alternative

mechanical ventilation approach.®°

While there appears to be some agreement between the experts around
the need for changes to the mechanical ventilation requirements as
notified, Mr Roberts and Mr Day ha