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Introduction

1. These legal submissions are prepared on behalf of the Pounamu Bodies
Corporate Committees (Pounamu) and the Panorama Body Corporate
(Panorama) in relation to Pounamu’s submission and further submission
on the Queenstown Lakes Proposed District Plan (Proposed Plan).

2. The relevance of Panorama’s interest in this hearing will be addressed
shortly.
3. Legal submissions and evidence were presented for Pounamu during

Hearing Stream 1 (relating to Chapter 3 — Strategic Directions, Chapter 4 —
Urban Development and Chapter 6 — Landscapes)’, which are also
relevant to this hearing.

4. In particular, the legal submissions previously presented set out the
background to and context of Pounamu’s submission, and the statutory
framework within which decisions on the provisions of the Proposed Plan,
and on submissions, must be made. They are adopted for the purposes of
this hearing (copy attached as Attachment A).

5. Mr Walsh'’s previous evidence addresses, at a high level, the importance of
striking the right balance in the Proposed Plan between enabling and
encouraging residential intensification, and the need to ensure a high level
of quality and amenity, so that higher density residential neighbourhoods
are attractive living environments for existing and future residents. Mr
Walsh’s previous evidence complements his evidence for this hearing?,
and a copy is attached to his 30 September 2016 statement as Appendix
TCWS5.

6. For the avoidance of doubt, both the previous legal submissions and Mr
Walsh’s earlier evidence are relevant to and should be read by the Panel
for the purposes of this hearing.

! Legal Submissions for Pounamu Body Corporate Committees dated 21 March 2016 and
Statement of Evidence of Timothy Walsh dated 25 March 2016.
? Dated 30 September 2016.
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Panorama Body Corporate

7.

10.

11.

The Panorama Body Corporate comprises the owners of 34 luxury
apartments at 29 Panorama Terrance. The Panorama Apartments are
located immediately to the north/north west of the Lot 5° site with which
Pounamu’s submission is primarily concerned. A copy of the diagrams for
one of the Panorama titles is attached to these submissions as
Attachment B, and shows the location of the Panorama land and
apartment buildings in relation to Lot 5.

Like the Pounamu Apartments, the Panorama Apartments were designed
and developed in anticipation of the construction of the Hilton Hotel on Lot
5. The Panorama Apartments, like the Pounamu Apartments, were
established under the same resource consent that authorised the Hotel,
and were to be operated conjunctively with the Hotel, and share its
facilities.  Accordingly, Panorama shares the concerns expressed by
Pounamu in relation to the development of Lot 5 under the proposed High
Density Residential Zone (HDRZ) provisions.

Panorama did not make a submission on the Proposed Plan, however it
did provide written feedback on the draft chapter that was notified for
consultation in February 2015. A copy of Panorama’s feedback on the
draft chapter is attached as Attachment C.

Pounamu and Panorama now seek that the name of Submitter 208 and
Further Submitter 1148 be amended to include the Panorama Body
Corporate. They do not seek to alter the substance of the submission or
the relief sought, noting that should the relief sought in Pounamu’s
submission be granted, Panorama’s concerns will be addressed.

It is unclear whether any formal application is required to amend the
submitter's name as requested, however out of an abundance of caution,
an application for a waiver of time in which to file an amended submission
and further submission amending the name of the submitter (only)* is now
sought under section 37 of the Act. Copies of the amended submission

® Lot 5 DP351561.

* Including consequential/grammatical corrections. Note also that Pounamu’s name has
also been corrected, as it was incorrectly expressed when the original and further
submissions were lodged.

POU9452 5290090.1




12.

13.

14.

15.

16.

17.

and further submission (tracked version) are attached to these

submissions.

Under section 37A(1) of the Act, when determining whether to waive
compliance with a time limit, the Council must consider:

(a) The interests of any person who, in its opinion, may be directly
affected by the waiver;

(b) The interests of the community in achieving adequate assessment
of the effects of the proposal, policy statement, or plan; and

(c) Its duty under section 21 to avoid unreasonable delay.

It is submitted that no person will be directly affected by the waiver, as the
inclusion of Panorama as a joint submitter does not alter the scope of or
the relief sought in Pounamu’s original submission. The community and all
parties to the District Plan Review process have already had an opportunity
to consider the issues raised and relief sought in Pounamu’s submission
and to lodge further submissions if they considered that necessary.
Therefore, no persons will be prejudiced by amending the name of the

submitter as sought, so as to include Panorama.

It is submitted the inclusion of Panorama as a joint submitter will not raise
any new issues, or give rise to any scope issues, but that it will better
provide for the interests of the community in achieving an adequate
assessment of effects of the Proposed Plan, as more members of the

community will be involved in the process.

It is submitted that the inclusion of Panorama as a joint submitter to
Pounamu’s original submission will not cause any delay, as it is merely a
technical change, and no further consideration beyond the amendment to
the submitter name is required.

It is submitted that if the waiver is not granted as sought, it is nonetheless
open to Pounamu to present evidence and legal submissions which
addresses the Panorama Apartment complex, provided these do not seek
to enlarge the scope of the relief sought in the original submission.

In this regard, counsel confirms that Panorama’s concerns will be
addre_ssed if Pounamu’s relief is granted, and accordingly confirms that the
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scope of relief being pursued is unaltered by the amendment to the name
of the submitter so as to include Panorama.

Pounamu Apartments

18.

19.

20.

21.

22.

23.

The Pounamu Bodies Corporate Committees comprise the owners of the
68 apartments at 110 Frankton Road.

The Pounamu Apartments are privately owned luxury 5 star apartments
available for short and long term accommodation. Currently approximately
50% of the apartments are used for short term accommodation, 40% are
used for long term accommodation, 5% are owner occupied and 5% are
holiday homes.

The Pounamu Apartments are of high quality architectural design with
extensive native landscaping appropriate for the high profile location on the
main entrance to Queenstown.

The Pounamu Apartments were designed and built so they could operate
in a dual key configuration. Only seven apartments currently operate under
a dual key, as visitor accommodation, although consent has been sought
for a further thirty five apartments to operate in this way.® These 35

apartments are currently consented to operate as visitor accommodation.

The dual key apartments are comprised of a one bedroom apartment with
a full kitchen, in conjunction with a separate and independent one bedroom
studio style room. The one bedroom full kitchen apartments have views
over Frankton Road and across Lake Wakatipu, however the studio rooms
only have views north across Lot 5. All natural light to the studio rooms
(daylight and sunlight) is also derived from this elevation. Mr Walsh’s®
evidence contains a floor plan of the apartments illustrating this layout
(Figure 5).

The apartments are south and south east facing (depending on the
particular apartment block, of which there are four). The only sunlight to the
apartments is on the north and north west elevations, where the
apartments are built very close the boundary of Lot 5. The proximity of the

°> RM 160666.
® Dated 31 September 2016.
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24,

25.

apartments to the boundary of the site (and Lot 5) is illustrated by the
certificate of title diagrams, copies of which are attached as Attachment D.

There is a pedestrian access way between the apartments, to the north of
the apartments and between the boundary of Lot 5. There is an informal
access between Apartment Blocks 2 and 3, (visible in the photo at Figure 6
of Mr Walsh’s evidence), however this is located on Lot 5 and enjoys no
legal protection. No other usable outdoor space is provided on site
(excepting the apartment balconies).

There is currently a grassed outdoor and play area located to the north of
Apartment Block 2, and a wood chipped outdoor area behind Apartment
Block 3, however these areas are located on Lot 5 pursuant to an informal
agreement with the landowner, and also enjoy no legal protection.

Panorama Apartments

26.

27.

28.

20.

The Panorama Body Corporate comprises the owners of the 34
apartments at 29 Panorama Terrace.

The Panorama Apartments are located to the north west of, and
immediately adjoin Lot 5. They are comprised of 29 two bedroom and five
two and a half/three bedroom luxury apartments. Approximately 40% of
the Panorama Apartments are currently used for short term
accommodation, and 60% for long term accommodation, or owner
occupied.

The Panorama Apartments comprise four blocks. The smaller southern
block comprises five two levelled, two and a halfithree bedroom
apartments which abut Lot 5 and currently enjoy views of Lake Wakatipu.
On the ground floor of this block are five, two bedroom serviced
apartments, two of which are managed as part of the Pounamu Apartments
as short term visitor accommodation.

The larger northern apartment block sits at a slightly higher elevation, and
comprises a total of 24 two bedroom apartments over two storeys, with
garaging provided underneath the apartments at ground level.

Hilton Development
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30.

31.

32.

33.

34.

35.

36.

As described in Pounamu’s original submission’, and in the legal
submissions presented in relation to Hearing Stream 1, the Pounamu
Apartments (and also the Panorama apartments - originally referred to as
“Pounamu Prime”), were originally intended to form part of the Hilton Hotel
complex, along with Lot 5.

The Pounamu and Panorama Apartments were designed and developed
so as to be integrated with the Hilton Hotel complex in terms of access,
landscaping, outlook, outdoor space, and general building location and

orientation.

The location of the Pounamu and Panorama sites in relation to Lot 5 is
illustrated in Figure 3 of Mr Walsh'’s evidence.

The Hilton Hotel development was consented in 2008 following an
Environment Court appeal against the Council’s original decision, which
was to decline consent. During the Environment Court appeal process, the
proposal was amended to address identified issues in respect of building
height, amongst other matters. This consent history is detailed more fully in
Mr Walsh’s evidence.! The masterplan for the consented development is
attached Pounamu’s Hearing Stream 1 legal submissions, and also to
Kimberly Banks’ Summary Evidence dated 7 October 2016.

Development of the Hilton Hotel on Lot 5 did not ultimately proceed,
because the developer became insolvent. The Hilton Hotel was instead
established at Kawarau Falls, and Lot 5 has remained vacant since.

Significant earthworks were carried out on Lot 5 under the original grant of
consent however, as can be seen in the photos contained in Mr Walsh’s
(Figures 6 and 7). These earthworks are also readily apparent from a site
visit to the Pounamu and Panorama sites, which the submitters strongly
encourage for the Panel. These earthworks have, through excavation,
both significantly lowered the actual ground level, and levelled (so as to
flatten) a large part of the Lot 5 site

The resource consent for the Hilton Hotel complex has been extended
twice since the original grant, most recently in April 2016, for a further 3

” Dated 23 October 2015.
® Dated 30 September 2016.
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year period (i.e. until April 2019). As the Panel will be aware, under section
125 of the Act, before an extension to a consent lapse date can be
granted, the Council must be satisfied that substantial progress or effort
has been made and continues to be made towards giving effect to the
consent, amongst other matters. It can therefore be assumed that the
consent for the hotel complex (or something similar) will be implemented.

Right of Way Access Over Lot 5

37.

38.

39.

40.

41.

42.

Lot 5 is subject to a right of way easement, the location of which is shown
in the title diagram attached as Attachment E.

The right of way easement effectively dissects Lot 5. It was originally
intended to provide access to the reception area of the Hilton Hotel, and
access through the site for hotel related traffic, and maintenance and
servicing purposes.

The access is currently used as a vehicle/pedestrian through route for the
owner/occupiers of the Pounamu and Panorama Apartments, and is also

used informally for some parking for the apartments.

The right of way easement is registered on the title of Lot 5 for the benefit
of the Pounamu and Panorama land. Copies of the relevant easement
instruments are attached as Attachment F.

As the name suggests, the purpose of the right of way easement is to
provide access” (vehicle and pedestrian), and includes the right to
establish, maintain and repair the access, and fbr it to be kept clear at all
times of obstructions (whether caused by parked vehicles, deposit of
materials, or unreasonable impediment).™

The right of way easement is not subject to any express or implied rights or
powers that enable the easement to be used for anything other than its
stated purpose. Therefore using the easement for outdoor space
purposes, or for landscaping for example, is not permitted.

® Being a right to go, pass and repass over and along the right of way, exercisable at all
times day and night, with or without vehicles machinery and equipment of any kind
SProperty Law Act 2004, Schedule 5)

% Land Transfer Regulations 2002, Schedule 4.
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43. The background to and context of the consented hotel development and
the Pounamu/Panorama/Lot 5 sites is wholly relevant to the consideration
of Pounamu and Panorama’s submission, for reasons explained shortly.

Summary of Pounamu and Panorama’s Concerns

44, Pounamu and Panorama (together, the Bodies Corporate) are concerned
that the proposed HDRZ provisions are skewed too far toward residential
intensification, at the expense of residential amenity.

45, The Bodies Corporate are specifically concerned with the potential for the
future development of Lot 5 under the proposed HDRZ provisions to give
rise to significant effects on the apartments."’

46. The Bodies Corporate are concerned that such effects will arise as a result
of proposed changes to the zone’s objectives and policies, building height,
building setbacks, recession planes, site coverage controls, outdoor living
requirements, urban design criteria and other development controls,?
which are notably less stringent and less directive than the comparable

Operative Plan provisions.
47. Specifically, under the proposed HDRZ provisions:

(a) buildings of up to 7 metres can be established as permitted
activities, and buildings up to 10 metres as restricted discretionary
activities.”  Building height is measured from original (i.e. pre-

" Lot 5 is a large, vacant brownfield site that adjoins the Pounamu Apartments on its south
and south east boundaries, and the Panorama Apartments on its north and northwest
boundaries.

"2 As detailed in Pounamu’s submission dated 23 October 2016.

'3 This assumes Lot 5 is a “sloping site” as defined, noting that the definitions of “flat’ and
“sloping site” in the Proposed Plan is unclear. As notified these definitions did not contain
the words “ground level” (a term that is defined in the Proposed Plan, and requires building
height to be measured from original ground level (i.e. the ground level prior to any
excavations or earthworks), however the relevant HDRZ rules (9.5.1 and 9.5.2) contain a
note which clarifies that the definition of building height (and thus, original ground level) is
relevant to determining whether a site is “flat” or “sloping™.

On this basis, although part (but not all) of Lot 5 has been excavated so that a large part of
the site appears flat, it is nonetheless a “sloping site” for the purposes of the proposed
HDRZ provisions, as the original ground slope was greater than 6 degrees.

The section 42A reporting officer recommends that the definitions of “flat” and “sloping
sites” be relocated to Chapter 2,and amended so to remove the reference to the definition
of “building height”. The reporting officer assesses this as a “consequential amendment.”
However, the recommended amendment gives rise to more ambiguity than it resolves.
That is because, with the reference of the definition of “building height” removed, a sloping
site could be made a flat site through excavation, given that ground slope is to be
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48.

49.

50.

51.

excavated) ground level, meaning buildings on Lot 5 could be much
taller;

(b) such buildings need to be set back only 2 metres from any
boundary;

(c)  there are no recession plane requirements;'*

(d) buildings can be large and long, with no requirements for
modulation or other architectural features to break up and/or add
interest to the built form;

(e) there are no urban design assessment criteria, and the urban

design matters addressed by the rules are vague; and
f notification requirements are limited.

The Bodies Corporate are concerned that the development of Lot 5 under
these provisions will give rise to significant adverse effects in terms of
building dominance, shading, access to daylight and sunlight, privacy,
outlook, and the overall integration of development on the

Pounamu/Panorama/Lot 5 sites.

The Bodies Corporate are also concerned that provisions will enable, and
may even encourage, development on Lot 5 that is incompatible with the
existing apartment development (e.g. low cost worker accommodation),
which will adversely effect the character of the existing environment and
development on these sites.

Accordingly, through their submission on the Proposed Plan, the Bodies
Corporate seek a zoning for Lot 5 which addresses these concerns.

Specifically, the Bodies Corporate seek a zoning for Lot 5 that has
appropriate regard to the consenting history of Lot 5 and the Pounamu and
Panorama sites, maintains the residential amenity that would be achieved

determined by the measurement of the extremities of each building elevation (which will be
located on flat ground due to the excavation).

Clearly this is not the intention of the definition, or the related rules. The definitions of “flat”
and “sloping site” therefore require further refinement from that recommended by the
reporting officer.

This refinement could include, for example, the addition of the word ‘original ground slope”
in the definition of “flat and “sloping site”, so as to make clear that the relevant rules can
not be circumvented by excavating the site.

" Because Lot 5 is a sloping site.
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by this consented development and under the Operative Plan, and ensures

an outcome that is appropriate in terms of Part 2 of the Act.

Evidence for Pounamu and Panorama

52. Expert planning evidence has been lodged in support of the Bodies

Corporate’s submission.

53.  Specifically, evidence by Timothy Walsh has been pre-lodged' which

describes the potential for adverse effects and the nature of those effects

“under the proposed HDR zoning of Lot 5, and proposes some zone wide

and site specific amendments to address such effects, and to ensure the

provisions are the most appropriate in terms of section 32 of the Act.

54. Mr Walsh’s evidence is, in summary, that:

(a)

(b)

(c)

(d)

Appropriately located high density neighbourhoods can potentially
bring a multitude of benefits to the District’'s communities, provided
they are desirable places to live. It is therefore important that the
Proposed Plan strikes the right balance between enabling and
encouraging residential intensification, and the need to ensure a
high level of quality and amenity so that higher density
neighbourhoods are attractive living environments for existing and
future residences and visitors;®

The proposed HDRZ provisions are, however, skewed too far
towards intensification at the expense of residential amenity;

The proposed HDRZ provisions will enable development that has
the potential to give rise to adverse significant adverse effects on
adjoining properties (specifically the Pounamu and Panorama
Apartments);

Site specific controls for Lot 5 will address these potential adverse
effects by improving design quality and outcomes, and ensuring
appropriate protection of amenity values, while maximising the
potential benefits of high density residential developments as
anticipated by the HDRZ.

' Dated 30 September 2016.
16 Hearing Stream 1 Evidence of Tim Walsh dated 25 March 20186.
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(e)

Amendments to some of the zone wide HDRZ provisions are
required to ensure that they better achieve the purpose of the Act.

Executive Summary

55. The case for the Bodies Corporate can be summarised as follows:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

POU9452 5290090.1

The section 32 evaluation of the HDRZ places too much focus on
economic issues, and too little focus on other important resource
management considerations, such as maintenance and
enhancement of amenity values and of the quality of the
environment, and is therefore unbalanced;

The proposed HDRZ provisions are consequently skewed too far
toward intensification, at the expense of residential amenity;

The Council’s own expert evidence is that quality urban design and
amenity outcomes are critical to the success of high density
residential areas, and that additional design controls or guidelines
may be required to ensure appropriate amenity outcomes;

The section 42A assessment overlooks or pays insufficient regard
to the Council’'s own evidence in this respect;

In respect of the Bodies Corporate’s submission, the section 42A
assessment suffers from the same flaw as the section 32
evaluation, in that it places too greater weight on economic issues,
and fails properly to consider other important resource management
issues;

Further, the section 42A assessment fails to properly identify and
assess the Bodies Corporate’s important submission points on such
issues;

Additionally, it contains errors and inaccuracies that are material to
the conclusions reached and recommendations made:

Accordingly, in respect of the Bodies Corporate’s submission, the
section 42A report is of little assistance and should be given little
weight;




56.

(i) Overall, the Council’'s case is flawed, and does not demonstrate
that its preferred HDRZ provisions are the most appropriate for Lot
5, in terms of section 32;

)] In contrast, Mr Walsh’s expert planning evidence takes a more
balanced and considered approach, and should be preferred to that
of the Council;

(k) Mr Walsh properly identifies and assesses all the relevant resource
management issues for the zoning of Lot 5, and then recommends
site specific development controls for the Lot, which appropriately
address the issues raised in the Bodies Corporate’s submission, by
way of a site specific Structure Plan in conjunction with minor
amendments to zone wide provisions, while still ensuring the

purpose of the HDRZ is achieved;

() Mr Walsh’s recommendations better achieve the relevant objectives
and policies, and the sustainable management purpose of the Act.

These issues are now addressed in some detail.

Appropriateness of the Council’s Approach

Section 32 Evaluation

57.

58.

The section 32 evaluation identifies six resource management issues
which it states are “key issues” of relevance to the proposed HDRZ,
namely: urban form; development capacity/potential and housing
affordability; growth pressures: residential and visitor accommodation;
dwelling capacity; the impact of height, recession plane, private open
space and other development controls on housing supply and urban
growth management objectives; and urban design and amenity values. v

The methods identified to address these issues are: to confirm the extent
of the existing HDRZ; liberalise the existing rules, and simplify and
streamline the provisions. The Bodies Corporate consider the section 32
evaluation is too narrowly focused in this regard. It fails to consider other
reasonable methods of addressing the identified issues, such as extending
the boundaries of the HDRZ, or zoning new HDRZ land, for example.
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59.

60.

61.

62.

Further, notwithstanding the identified issues, the section 32 evaluation is
overly focussed on economic related issues, with insufficient consideration
given to the environmental effects of the identified methods. The
evaluation is unbalanced in this respect.

The unbalanced focus on economic issues arises because the evaluation
relies very heavily on research carried out by the Productivity Commission
in respect of the supply of land for housing. The Productivity Commission’s
reports are, by the nature of their purpose and scope, also primarily
focussed on economic issues: the 2012 report investigated “Housing
Affordability”, with the follow on 2015 report (“Using land for Housing”)
focussing on how the affordability issue could be addressed. The section
32 evaluation also refers to two reports prepared by Insight Economics,
which, as is to be expected given the reports’ authors, are focussed on

similar issues.

While the economic issues identified in the reports are matters that are
relevant to and should be considered in the formulation of the Proposed
Plan, there are also other matters that which ought to be considered and
addressed, including the maintenance and enhancement of amenity values
under section 7(b) of the Act; the maintenance and enhancement of the
quality of the environment under section 7(f); the requirement to avoid,
remedy or mitigate any adverse effects of activities (including on amenity
values and the quality of the environment) under section 5, and the
integrated management of the effects of the use and development of land
and the protection of physical resources under section 31.

Because these matters are not given due consideration in the section 32
evaluation, the proposed HDRZ provisions are consequently weighted too
far in favour of residential intensification at the expense of residential
amenity, and as such, are not the most appropriate way of achieving the
purpose of the Act. This is discussed in further detail later in these

submissions.

Section 42A Report

63.

The section 42A reporting officer recommends that some of the Bodies
Corporate’s submission points be accepted or accepted in part. However,
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64.

65.

66.

67.

68.

69.

for the most part, the report writer recommends that the Bodies Corporate’s
submission points be rejected.

Focus of the Bodies Corporate’s Submission

The reporting officer states that the Bodies Corporate’s submission is
primarily concerned with the “Pounamu Hotel’s loss of outdoor living
space”." This is fundamentally incorrect, and completely oversimplifies

and understates the Bodies Corporate’s concerns.

As is apparent from its original and further submissions, the Bodies
Corporate’s concerns are much broader than this.

As previously stated, the Bodies Corporate are concerned with the
potential for significant adverse effects on the Pounamu and Panorama
Apartments arising from development on Lot 5 under the proposed HDRZ
provisions. The specific controls and nature of the effects they are
concerned with have been previously detailed in these submissions (refer
paragraphs 44 — 49).

The reporting officer's overly narrow and incomplete summary of the
Bodies Corporate’s concerns suggests that she has either overlooked or
does not understand or appreciate its submission, and accordingly, that
she has failed to properly assess it.

Use of Right of Way Easement for Purposes other than Access

In response to what the reporting officer perceives to be the Body
Corporates’ concerns (i.e. loss of outdoor living space) she opines'® that
the right of way easement on Lot 5 could be used to “provision of outdoor
living”, and that the easement areas provides “a sufficient area of open
space within the site”.

In her summary statement'® the officer expresses her understanding that
the consented plans for the Hilton Hotel identified the use of the right of
way easement for landscaping/amenity purposes, and opines that the

'7 At paragraph 8.13.
'® At paragraph 8.15
'¥ Dated 7 October 2016, at paragraph 5.
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70.

71.

72.

73.

74.

75.

location of the easement will ensure that sufficient separation between

development on Lot 5 and the Pounamu apartments will be achieved.

The reporting officer's opinions on this issue are misconceived. As
explained earlier in these submissions, the legal purpose of the right of way
easement over Lot 5 is access. The right of way easement can not be
lawfully utilised for landscaping and/or outdoor space, as the reporting
officer suggests.

The Environment Court approved plan appended to the reporting officer's
evidence summary (Appendix 4) is consistent with this purpose. It shows
an access way to the then proposed hotel's reception area (including a
turning bay), which would also provide access through the site. The plan
indicates some ancillary landscaping of this access way in proximity to the
hotel reception, the purpose of which can be reasonably assumed as being
to mitigate the effects of/fenhance the amenity of the access way, but not to
provide an area of usable outdoor space.

As is apparent from the approved plan (and the other plans appended to
these legal submissions and the Figures in Mr Walsh’s evidence), the
accessway/right of way is located some distance from the Pounamu
Apartments (other than where it joins Frankton Road). The right of way will
not, therefore, provide any separation or relief between the Pounamu
Apartments and development on Lot 5, as the reporting officer suggests.

Accordingly, the reporting officer's assessment of this issue is
fundamentally flawed.

The plan appended to the reporting officer's evidence summary is of
assistance to the extent that it shows the location of the consented hotel
buildings on Lot 5 in proximity to the Pounamu and Panorama Apartments,
the provision of outdoor space between the buildings, and the overall
integrated development of the sites. This development plan (or earlier
iterations of it) was extensively scrutinised by the Council and then the
Environment Court, and was ultimately found to be appropriate for this high

profile site.

It is submitted that development of the nature and with such characteristics
as shown in approved plan is appropriate for, and should be encouraged
by the Lot 5 site’s zoning.
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Dominance, Access to Daylight and Sunlight, Loss of Privacy, and Outlook

76. While still focussed on the (misconceived) purpose of the Bodies
Corporate’s submission (i.e. loss of outdoor space) the reporting officer
states that the occupants of the Pounamu Apartments “are able to enjoy an
appreciation of openness from the orientation of the building towards the
lake and an uninterrupted view”.?°

77. However, this is not correct for all the Pounamu Apartments.

78. As explained earlier in these submissions, (and in Mr Walsh’s evidence), a
number of the Pounamu Apartments are under dual key configuration,
whereby the studio style rooms do not enjoy any Lake views, but rather,
only views towards the north, across Lot 5. The reporting officers
comments (as cited above) are therefore incorrect in respect of these

rooms.

79. In any case, as already explained, the Bodies Corporate’s concerns in
respect of the proposed HDRZ provisions do not relate to views, but rather
to the potential for tall, dominant, poorly designed buildings to be
established on Lot 5 in close proximity to the apartment complex (noting
again that there are no recession plane requirements for Lot 5 because it is
a sloping site), resulting in significant adverse effects in terms of loss of or
reduced access to daylight and sunlight for the northern elevations of the
apartments (being the only elevations where sunlight is received), and
adverse effects on privacy and outlook from the apartments, amongst other

matters.?’

80. (Presumably)? in response to the Bodies Corporate’s concerns in respect
of these potentially significant adverse effects, the reporting officer notes
that development of four or more lots on Lot 5 will require consent under

% At paragraph 8.16,

' Refer pargraphs 45 — 49 of these legal submissions.

It is noted that Panorama shares these concerns, although due to the orientation of the
apartment complex in proximity to Lot 5, is unlikely to loose access to sunlight, but is likely
to have views to Lake Wakatipu significantly adversely affected.
% The potential significant adverse effects raised in Pounamu’s submission are not
expressly addressed by the reporting officer, but it is assumed paragraph 8.21 — 8.25 of
the report responds, albeit indirectly and incompletely, to these submissions points.
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81.

82.

83.

84.

85.

Rule 9.4.4, and recommends the inclusion of an additional matter for that
rule, relating to “the maintenance of visual privacy of adjoining lots”.®

This additional matter of discretion is supported by the Bodies Corporate,
as is the recommended new notification clause,®* however it is submitted
that these additions do not go 'far enough to address the matters of
concern to the Bodies Corporate, and do not address the other potential
significantly adverse effects of development on Lot 5 under the HDRZ

provisions, as summarised previously.

Also (presumably)® in response to the Bodies Corporate’s concerns in
respect of the potential for significant adverse effects of development on
Lot 5 under the HDRZ provisions, the reporting officer states that recession
planes apply to all site boundaries.®® However, this is not the case for Lot
5, being a sloping site as defined®. The reporting officer's assessment is
therefore incorrect, and the potential significant adverse effects identified in
the Bodies Corporate’s submission (relating to loss of access to daylight
and sunlight in particular), remain unaddressed.

The reporting officer does not otherwise consider or assess the potential
adverse effects arising from development on Lot 5 under the proposed
HDRZ provisions as identified in the Bodies Corporate’s submission. It is
submitted the assessment is deficient in this respect.

Urban Design Criteria and Objectives and Policies

In response to the Bodies Corporate’s concern in relation to the removal of
the urban design assessment that is required for development in the HDRZ
under the Operative Plan, the reporting officer states®® that this criteria has
been removed in lieu of more direct objectives, policies and standards,
which the officer says are supported by Mr Falconer.

However, the section 42A report writer is not comparing like with like.
Whereas urban design assessment criteria can apply to all development

% At paragraph 8.24.

2 bid.

%5 Refer footnote 20.

% At paragraph 8.25.

 Rule 9.5.6.2 provides that there are no recession plane requirements for sloping sites.
%8 At paragraph 8.7.
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86.

87.

88.

89.

90.

91.

(or development of a specific nature or with specific effects, depending on
how the relevant rule is drafted), the objectives and policies only come into
play, in any practical sense, for non-complying activities.

Additionally, while the proposed HDRZ provisions contain matters of
discretion for residential development comprising 4 or more units (which
requires a restricted discretionary resource consent under Rule 9.4.4),
these matters are very vaguely expressed, and are not supported by any
assessment criteria to further guide development outcomes anticipated in

the zone.

Further, the matters of discretion contain less detail and guidance as to
anticipated outcomes than the related objectives and policies, which under
section 75(1) of the Act, the rules must implement.

Accordingly, these (vague) rules are not the most appropriate way to
achieve and implement the more detailed objectives and policies.?

Mr Walsh considers this issue in some detail and recommends that the
assessment matters be redrafted so that they are more detailed and
provide better focus and guidance on environmental outcomes, so to better

achieve the relevant objectives and policies.

Mr Walsh also assesses the appropriateness of these changes (including
in terms of section 32AA) in his evidence.

Effect of Bodies Corporate’s Relief on Development Yield of HDRZ

The reporting officer cites the economic evidence of Mr Osborne in support
of a large number her recommendations on the Bodies Corporate’s various
submission points. The inference in the officer's evidence appears to be
that if the Bodies Corporate’s submission is allowed, it will reduce the
potential quantum of development/yield of the HDRZ.*

% Mr Walsh recommends that the assessment matters be redrafted so that they are more
detailed and provide better focus and guidance on environmental outcomes, so to better
achieve the relevant objectives and policies.

% At paragraph 8.22 for example, where the reporting officer refers to ‘increasing the level
of activity on a given quantum of land’ and ‘maximising the opportunities available to a
significant land resource’.
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92.

93.

94.

95.

96.

97.

The reporting officer appears to maintain this opinion in her summary
evidence®, notwithstanding Mr Walsh’s evidence, which recommends site
specific development controls for Lot 5 instead of zone wide controls, as
sought in the Bodies Corporate’s original submission.*?

At this juncture it is important to note that the Bodies Corporate do not
oppose the HDR zoning of Lot 5 in its entirety. Rather, they accept that
zoning, but seeks what it considers (and Mr Walsh agrees) are appropriate
controls on building design and amenity outcomes for development within
the zone, and specifically on Lot 5.

The specific development controls for Lot 5 recommended by Mr Walsh
include increased building setbacks, recession plane requirements, tighter
controls on continuous building length, a maximum building footprint area
for any single building, and a more stringent consenting regime for
buildings that breach the 7 metre height limit, by way of a Structure Plan for
the Lot.

It is submitted that these controls do not affect the opportunity for high
density residential development on Lot 5, and are unlikely to have any
significant effect on the potential development yield of the site,* (and even
less effect in context of the zone), but will ensure development outcomes

on Lot 5 that are more appropriate for the site, its location and context.

That is, high density residential development will still be enabled on Lot 5,
but the Structure Plan controls will ensure that any development on the Lot
takes account of, and is integrated with the immediately surrounding
environment. = It is submitted that this approach is supported by Mr
Osborne’s and Mr Falconer’s evidence, for reasons shortly discussed.

In light of the above, it is submitted that the concerns expressed by the
reporting officer in respect of reduced high density development
opportunities for and yield of Lot 5 are overstated.

Validity of Bodies Corporate’s Concerns

%' Dated 7 October 2016.
% See for example, paragraph 5 of Kimberly Banks’ summary statement dated 7 October

2016.

* Refer Appendix TCW4 to Mr Walsh’s evidence dated 31 September 2016, where he
undertakes an assessment of these potential effects in terms of section 32AA of the Act.
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98.

99.

100.

101.

102.

103.

The reporting officer opines® that it is not appropriate for changes to the
HDRZ rules to be justified on the basis of “failed development
arrangements”, presumably referring to the Hilton Hotel development, and
the Bodies Corporate’s submission that the consent for that development is
of some relevance to the zoning of Lot 5.

However, the Bodies Corporate’s submission is much broader than that,
and in making this statement, the reporting officer appears to miss the
point of the submission.

As previously stated, the Bodies Corporate’s submission concerns the
potential for significant adverse effects on the Pounamu and Panorama
Apartments arising from development on Lot 5 under the proposed HDRZ
provisions, particularly as compared with development enabled under the
Operative Plan’s zoning, and development consented under the Operative

zoning.*®

The Bodies Corporate’s submission is also concerned with ensuring the
Proposed Plan achieves the integrated management of the effects of the
use and development of land and physical resources of the District,
specifically, the integrated management of the use and development of Lot
5 and the Pounamu and Panorama sites.

Such issues (integrated management and consideration of effects) are
relevant matters and must be considered when formulating the Proposed
Plan by virtue of section 5(2)(c), section 7(c) and (f), section 31, section 32
and section 74 of the Act.

Accordingly, the concerns raised in the Bodies Corporate’s submission are
valid resource management issues, and cannot be discounted in the
manner the reporting writer suggests.

QLDC'’s Evidence

104.

The section 42A reporting officer relies on the evidence of Messrs,
Osborne and Falconer in support of many of her recommendations to
reject the Bodies Corporate’s relief.

% At paragraph 8.14.
% Refer paragraphs 44 — 49 above.
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105.

106.

107.

108.

109.

110.

111.

However, this evidence does not support the recommendations. This is

explained in some detail below.
Mr Osborne’s evidence

The section 32 evaluation purports that development and design controls
are stifling development within the HDRZ.*

As previously noted, this evaluation relies heavily and primarily on work
undertaken by the Productivity Commission. The limits of this work have
already been discussed.

The focus on economics is continued in the section 42A report. For
example, at paragraph 8.22 the reporting officer cites Mr Osbourne’s
evidence, which she summarises as stating that “a key purpose of planning
is to produce the most efficient use of an economy’s land resource, and
increasing the level of activity on a given quantum of land provide for the
protection or use of other land.”

In response to the Bodies Corporate’s submission opposing the
“downgrading of controls” in the HDRZ, the reporting officer purports that,
“in light of Mr Osborne’s evidence, maximizing the opportunities available
to a significant land resource is important in improving efficient land use in
other areas”. Further, that “the HDRZ should encourage and enable high
intensity development within the zone to address current and potentially

worsening housing and accommodation shortages”.*

It is unclear as to why the reporting officer considers the urban design and
amenity focused controls supported by the Bodies Corporate will limit
development opportunities or choice within the zone, or affect development
yield.

In any case, rather than provide a basis for rejecting the Bodies
Corporate’s submission in respect of such controls, Mr Osbourne’s
evidence in fact supports them.

% For example, on page 13, the following bold statement is made: “Put simply, the current
height rules are a fundamental barrier to enabling the supply of apartments and visitor
accommodation necessary to provide for the overall wellbeing of the District”.

% paragraph 8.23.
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112.  For example, at paragraph 4.2 of his evidence® Mr Osborne states that
“...flight from badly designed built form has resulted in dispersal of

residential activity in many cities.”

113. At paragraph 4.4, he states: “there are a variety of costs and benefits
attributable to intensified residential development. It is important to note
that the level and realisation of the economic costs and benefits are
often linked to these general benefits and rely on such factors as the
quality of the built form...”

114.  In relation to building height he notes, at paragraph 5.2, that “while the land
cost per unit may decrease typically it is more expensive per square
metre to deliver higher density residential product to the market. This
increase is dependent on the type of the product, but typically ranges from
increased propensity for mulit-storey dwellings to apartments, and
ranges from an additional 10% to over 300%”.

115. At paragraph 5.4 he states: “Changes to built form can impact property
values. This cost is directly relates to the urban design criteria
applied to a higher density location. In terms of the values attributable
to property in the District, views and sunlight play a significant role. High
level residential densities have the potential to impact upon existing
wealth levels through property values of these attributes are not
appropriately managed. In the long run these urban design
requirements are likely to improve the overall market acceptance of

the product and safeguard existing values.”

116. It is submitted that while Mr Osborne’s evidence is supportive of intensified
residential development, his support is only in very general terms (noting
his evidence contains no analysis of the proposed HDRZ provisions), and
is qualified by the comments highlighted above, which emphasise that
carefully considered development and design controls are critical to the
success of increased residential densities. This qualification of support for
higher density living is overlooked or ignored in the section 42A report.

117.  Mr Osborne’s evidence is consistent with Mr Walsh'’s in respect of the need
for well designed higher density neighbourhoods.

% Dated 14 September 2016.
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118.

Mr  Walsh considers® that poorly designed high density
developments/neighbourhoods can result in an increase in real and
perceived safety concerns, contribute to increased crime rates, increase
management and maintenance costs, degrade the amenity experienced by
residents of the areas; weaken the investment potential of any areas, and
generally affect the desirability of an area to live. Mr Walsh’s evidence is
that, as the desirability of higher density neighborhoods diminish, so do the
benefits that these areas yield.

Mr Falconer’s evidence

119.

120.

121.

122.

Mr Falconer’s support for the HDRZ provisions is similarly qualified. As
with Mr Osborne’s evidence, the qualifications are significant and wholly
relevant to the Bodies Corporate’s submission.

Mr Falconer emphasises that the HDRZ requires more design
consideration than other zones; this includes Medium Density Residential
Zone, in respect of which he states that design is a “critical element’.
Accordingly, on Mr Falconer's evidence, design is a more than critical
element in the HDRZ. However, the general approach of the zone, which
is supported by the Council, is that it contain fewer and less detailed
controls on building design and amenity outcomes.

Mr Falconer acknowledges that in some cases, specific contextual
considerations may be appropriate®. The Bodies Corporate consider (and
Mr Waish agrees) that Lot 5 and its surrounding sites (Pounamu and
Panorama) is one such case. Mr Falconer acknowledges as much at
paragraph 5.41, where he states that “given the prominence and scale of
the [Lot 5] site, | believe that any future development proposal should be
encouraged to go through the Urban Design panel, or given specific
attention through urban design guideline, should these be adopted.”

In respect of the latter he recommends the preparation of an HDRZ specific
Residential Design Guideline, which he says would allow for an expanded
approach to address design considerations, including providing a response

% At paragraph 6.4 and 6.5 of his 25 March 2016 evidence.
“0 At paragraph 2.4.
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123.

124.

125.

126.

127.

128.

129.

to context.*' He also recommends the mandatory use of the Urban Design
Panel for HDRZ developments of more than 6 units, stating: “the cost and
further management required of such a process is, in my opinion,
outweighed by the benefits of good design”.*?

In respect of the continuous building length rule (notified rule 9.5.8) Mr
Falconer considers the stated 30m limit is “reasonable” but that “[a] High
Density Residential Design Guideline could also add provisions to
modulate the form of the building”.*

Noting the above, Mr Falconer’s support for HDRZ is clearly subject to
there being additional controls on building development and design than
are proposed in the HDRZ provisions that are supported by the Council.

In Mr Falconer’s opinion, appropriate additional controls include a zone
specific Design Guideline and the mandatory use of the Urban Design
Panel.

Presumably these additional controls are required because, in Mr
Falconer’s expert view, the HDRZ provisions do not otherwise go far
enough to ensure appropriate urban design outcomes will be achieved.

However, the Council does not support the mandatory use of the Urban
Design Panel, and its support for a Design Guideline is muted, at best.

Mr Falconer’s views are largely consistent with Mr Walsh’s, as set out
above and in his written response to questions from the Panel during the
Stream 1 hearing.**

Although Mr Walsh does not agree that the Urban Design Panel should be
mandatory, he strongly supports the use of Design Guidelines and
considers they “can be a helpful tool for informing developers of the
community’s expectations in respect of urban design matters and guiding
appropriate urban design outcomes.” A copy of Mr Walsh’s written

“1 At paragraph 5.9.

“2 At paragraph 5.13.

3 At paragraph 5.32.

“ Mr Walsh was unable to attend in person due to personal circumstances and was
therefore excused, but responded to questions by the Panel in writing.
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130.

131.

132.

133.

134.

135.

136.

response to the Hearing Stream 1 Panel’s questions is attached as
Attachment G, for this Panel’s convenience.

The Bodies Corporate also strongly support the formulation of a Design
Guideline of the HDRZ, and agree with Mr Falconer that Lot 5 should be
given specific attention in that Guideline.

In light of the above, it is apparent that, in the absence of the additional
design controls supported by Mr Falconer, his evidence is not as
supportive of the Council's preferred HDRZ provisions as the reporting
officer suggests.

Other parts of Mr Falconer's evidence suggest that he does not fully
appreciate, or otherwise has failed to properly assess, the potential effects
of the proposed HDRZ provisions. '

For example, at paragraphs 5.22 — 5.24 he discusses the recession plane
rule. There he states that ‘frjecession planes are important planning
design controls that ensure adequate solar access and minimize shading
effects on neighbouring properties.”

At paragraph 5.24 he states: “Many parts of central Queenstown have
steep south facing sites. Therefore, | consider the lower angle for the
south face [in notifed rule 9.5.6] is required for solar access.”

However, the recession plane rule to which Mr Falconer refers only applies
to flat sites, and not to the “steep south facing sites” which Mr Falconer
identifies will benefit from the rule. For such sites (i.e. sloping sites) there
are no recession plane requirements. The potential implications and
effects of the rule therefore appear to be misunderstood, or not assessed
by Mr Falconer.

This is of particular significance for Pounamu, because Lot 5 is sloping site
located immediately north of the Pounamu site. The southern boundary of
Lot 5 (being the Pounamu site’s northern boundary) will not be subject to
any recession plane requirements (notified rule 9.5.6.2), and buildings
need be set back from the boundary by only 2 meters. In combination with
the height restrictions (7 metres as a permitted activity and 10 metres as

*® At paragraph 5.23.
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137.

138.

139.

140.

restricted discretionary) the potential effects on the Pounamu site, in terms
of solar access and shading, as referred to by Mr Falconer, are significant.

Mr Falconer’s apparent misunderstanding of the recession plane
requirements continues at paragraph 5.39. There he discusses the
potential effects of the development of Lot 5 on adjoining sites, and states
the recession plane controls are “in place” which he presumably considers
will serve to mitigate the potential effects of such development. However,
as just explained, this is incorrect, as no recession plane requirements
apply to Lot 5.

Similarly, he is mistaken in his understanding of the provision of open
space for the apartments (specifically, the relevance of the right of way
easement for open space purposes, which has previously been discussed
in these submissions), and the “open views of the lake from the
apartments”, which he presumably considers are available from all
apartments, but which in fact are not enjoyed by the “dual key” configured
apartments (also previously discussed). For these apartments, the
development of Lot 5 in proximity to the southern boundary of the Lot has
the potential to give rise to the significant adverse effects described

previously.

Mr Falconer’s conclusions on these matters appear to be drawn directly
from the section 42A report. Because this report contains factual errors in
respect of the existing development of and environment surrounding the
apartments, and the rules that apply to Lot 5, so too does Mr Falconer’s

evidence.

Given these errors, which, as with the section 42A report, are material to
Mr Falconer’s conclusions in respect of the Bodies Corporate’s specific
submission points, it is submitted that little weight can be placed on this
part of his evidence (paragraphs 5.36 — 5.40 in particular).

Summary of Section 42A Report and QLDC’s Evidence

141.

The Council’s economic evidence makes clear that quality urban design
and amenity outcomes are critical to the success of high density residential
areas.
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142.

143.

144.

145.

146.

147.

148.

149.

Similarly, the Council’s urban design evidence makes clear that building
and urban design considerations, including that respond to the particular
context of a site, are important aspects of any high density residential
zone. The urban design evidence recommends additional design controls
(in the form of a Design Guideline and mandatory use of the Urban Design
Panel), which suggests that the controls in the proposed HDRZ provisions
perhaps do not go far enough.

The section 42A assessment pays insufficient regard to this evidence
however, particularly when assessing and making recommendations on the
Bodies Corporate’s various submission points.

The section 42A assessment places too much weight on economic
matters, and fails to pay sufficient regard to other important resource
management issues that are required to be considered under sections 31
and 32, and Part 2 of Act.

The section 42A report contains numerous errors and inaccuracies in
respect the assessment of the Bodies Corporate’s submissions. The
errors and inaccuracies are material to the conclusions reached and

recommendations made on the Bodies Corporate’s submission.

The section 42A report fails to properly assess the Bodies Corporate’s
important submission points, particularly in respect of the significant
adverse effects that will potentially arise from development under the
proposed HDRZ provisions.

Accordingly, it is submitted that litlle weight should be afforded to the report
in so far as it purports to address the Bodies Corporate’s specific

submission points.

However, the section 42A does recommend a number of amendments to
the HDRZ provisions which improve (i.e. are better than) the notified to
provisions and are supported by the Bodies Corporate. These are
addressed in Mr Walsh’s evidence.

Mr Walsh considers that additional amendments are required to ensure the
issues raised by the Bodies Corporate are appropriately addressed, and
the HDRZ chapter satisfies section 32. These additional amendments are
summarised in the next section of these legal submissions.
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Mr Walsh’s Evidence

150. Mr Walsh’s evidence for the Bodies Corporate is summarised earlier in
these submissions. As Mr Walsh notes in his evidence, he has considered
the concerns raised by the Bodies Corporate in their submission, and
agrees they are valid.

151. He recommends site specific development controls for Lot 5 to address
these issues, along with a number of relatively minor amendments to other
zone wide provisions, so that they better achieve the purpose of the Act, or
the relevant objectives and policies, as the case may require.

152. As also noted earlier, in respect of the Lot 5 specific provisions, Mr Walsh
recommends site specific controls on building footprint area, building
setbacks, recession plane requirements, continuous building length,
building height and accessory buildings, by way of a Structure Plan for Lot
5, to be located within Chapter 9%. Mr Walsh recommends a rule that
requires all development on Lot 5 accord with the Structure Plan, or

otherwise discretionary resource consent will be required.

153. Mr Walsh explains that the intent of the Structure Plan is to ensure that
further development on Lot 5 appropriately recognises and responds to
existing development on adjacent sites.*’

154. Mr Walsh has carried out a section 32AA evaluation in respect of the
recommended Structure Plan approach (and his recommended
amendments to other provisions), which is set out in in Appendix TCW4 to
his evidence.

155.  Mr Walsh acknowledges that while the Structure Plan controls may limit, to
some extent, the development yield of Lot 5, the reduction is likely to be
minor when considered within the context of the site as a whole, and is
mitigated by the fact that:

(a) a comprehensive hotel development has been consented for the
site, and the consent is likely to be implemented;

*® Refer Appendix TCW3 of Mr Walsh’s evidence dated 31 September.
47 At paragraph 8.6.
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(b)

(c)

earthworks have previously been undertaken on Lot 5 which
already provide a significantly greater building envelope compared
to the original ground contour;

the site is very large, which provides for a wide variety of
development options.

166. In addition to the above, it is submitted that the Structure Plan is

appropriate because:

(a)

(b)

(c)

(d)

It addresses significant adverse effects on the Pounamu and
Panorama sites that would potentially arise under and are not
otherwise addressed by the Council’s proposed HDRZ provisions;

The Structure Plan approach is already used elsewhere in the
Proposed Plan;

The Pounamu/Panorama/Lot 5 circumstance is unusual in that it
involves partially developed Brownfield sites, where existing
development was planned and has been built so as to integrate with
the development on all sites, and where such existing development
is only recently established and is unlikely to be redeveloped in the
foreseeable future;

The Pounamu/Panorama/Lot 5 circumstance is not replicated
elsewhere in the HDRZ.

157. It is submitted that a site specific approach, as recommended by Mr Walsh,

is the most appropriate method to respond to and address these unique

circumstances.

Part 2

158. As the Panel will be aware, the application of section 5 involves an overall

broad judgment of whether a proposal will promote the sustainable

management of natural and physical resources. This approach recognises

that the RMA has a single purpose and such a judgment allows for
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comparison of conflicting considerations and the scale or degree of them

and their relative significance or proportion in the final outcome.*

159. The Council’s position on the HDRZ appears to be that there are
competing Part 2 considerations, namely providing for the communities’
economic being (section 5(2)), versus avoiding, remedying and mitigating
adverse effects on the environment (section 5(2)(c)), and maintaining and
enhancing amenity values and the quality of the environment (Section 7(c)
and (f)).

160.  The Council’s position appears to be that providing for economic wellbeing

should trump other Part 2 matters in this instance.

161. However, the Council's own evidence is that the economic wellbeing
sought to be enabled by the HDRZ (in the form of increased diversity of
well located and more affordable housing) may not be achieved if these
other important Part 2 matters — avoiding or mitigating adverse effects, and
maintaining amenity values and the quality of the environment - are not

also achieved.

162. Mr Walsh’s evidence demonstrates that these Part 2 matters are not
mutually exclusive in this case, but can instead be achieved in tandem, by
making some relatively minor amendments to the HDRZ provisions,
including site specific amendments for Lot 5, so as to better address the
potential for adverse effects on amenity values and the quality of the

environment, while still achieving the purpose of the Zone.

163. Mr Walsh’s approach is therefore more consistent with, and better
achieves the sustainable purpose of the Act.

x@; -

R Wolt
Counsel for Pounamu Body Corporate Committee and Pounamu
Body Corporate

* See New Zealand Rail v Marlborough DC [1993] 2 NZLR 641, [1994] NZRMA 70
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AMENDED SUBMISSION 208 AND FURTHER SUBMISSION 1148




Form 5

Submission on publicly notified proposal for policy statement or plan, change or
variation

Clause 6 of Schedule 1, Resource Management Act 1991
To: Queenstown Lakes District Council

services@gldc.govt.nz

NAME OF THE SUBMITTER:

1. Pounamu Bodiesy Corporate Committees and Panorama Body Corporate (Bodiesy
Corporate).

PROPOSAL THAT THIS SUBMISSION RELATES TO:
2. This is a submission on the Queenstown Lakes Proposed District Plan (Proposed Plan).
TRADE COMPETITION STATEMENT:

3. The Bodiesy Corporate could not gain an advantage in trade competition through this
submission.

SPECIFIC PROVISIONS THAT THIS SUBMISSION RELATES TO ARE:
4, The following parts of the Proposed Plan:

(a) Chapter 2 Definitions;

(b) Chapter 3 Strategic Direction;

(c) Chapter 4 Urban Development;

(d) Chapter 7 Low Density Residential;

(e) Chapter 9 High Density Residential;

(f) Chapter 27 Subdivision;

(9) The relevant planning maps; and
(h) The associated section 32 reports and other supporting documents.
SUBMISSION:

Introduction

5. The Peunamu-BedyBodies Corporate Cemmittee-comprises a—committee—of-the owners of
apartments, including the 68 apartments at 110 Frankton Rd, Queenstown (Pounamu
Apartments).

6. The Pounamu Apartments are 5 star luxury apartments catering for short and long term (90
days plus) accommodation. They are located on the main entrance to Queenstown and enjoy
panoramic views across the lake and mountains, for which they are renowned. The
Apartments have recently been rated as the second best accommodation in Queenstown and
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the third best in New Zealand (Travellers Choice Awards 2015). They are of high quality
architectural design, and have extensive native landscaping appropriate for their high profile
location on the main entry into Queenstown. As highly rated, major visitor accommodation
catering to the District’s tourists, the Apartments contribute significantly to the social and
economic wellbeing of the District and New Zealand.

General Concerns with the Proposed Plan

7.

10.

11.

Queenstown has unique aesthetic appeal, due to its surrounding landscape, and also the
quality and design of its built form. For the most part, and particularly development that has
occurred since Plan Change 10, Queenstown’s urban areas have been developed with a high
level of regard to the surrounding character and have achieved a high quality of design.

High quality, well designed development in areas close to the Town Centre and in visitor
accommodation areas is critical to the character and success of Queenstown as a destination
for visitors as well as making it an attractive place to live for its residents.

It is therefore of considerable concern to the Bodiesy Corporate that the Proposed Plan seeks
to significantly downgrade the development controls that apply in the High Density zone in
particular and to remove the urban design review provisions that were introduced as part of
Plan Change 10 altogether.

The downgrading of control is purportedly aimed at enabling development in these areas, with
an end goal of addressing a purported housing issue faced by the District. However, while
addressing this issue is important, it should not be undertaken in a way that compromises
neighbourhood character and amenity, or in a way that adversely affects neighbours’ amenity.

It is of further concern that little, if any, analysis has been undertaken of alternative options for
addressing the purported housing issue, for example, by rezoning or expanding existing
urban areas. This is an obvious method, but has not been adequately evaluated in the section
32 analysis, and the analysis is deficient in that regard.

Particular Concerns with the High Density Residential Zone

12.

13.

14.

15.

The Bodiesy Corporate areis concerned by proposed changes to the High Density Residential
Zone, particularly in so far as they relate to the former site for the Hilton Hotel Complex on
land to the rear of and immediately adjoining the Pounamu Apartments, legally described as
Lot 5 DP 351561, Certificate of Title reference 211090 (Lot 5).

The Pounamu Apartments were originally part of an overall comprehensive development to
be managed by the Hilton Hotel Complex (which was ultimately built at Kawarau Falls). For
example, the Apartments are set back from Frankton Road against the rear of the site. As
such there is no land available on the Bodiesy Corporate’s site for outdoor living for the
Apartments’ residents, as this was to be provided on Lot 5 within the Hilton Hotel Complex.
Access between the 4 Pounamu Apartment blocks was to be via the Hotel Complex. There is
currently an easement in place that runs through the centre of Lot 5 (refer attached plan)
which is used for access purposes between the Apartments. The future development of Lot 5
will need to take account of and provide for this easement.

The Bodiesy Corporate areis concerned that if the High Density Residential Zone is confirmed
as notified, the close relationship of Lot 5 and the Pounamu Apartments, as evidenced by the
above, may not be appropriately recognised and provided for, and the amenity of the
Apartments may be significantly affected by development that is enabled by the Proposed
Plan.

The Bodiesy Corporate recognises that the amenity currently enjoyed by the Apartments will
change when Lot 5 is ultimately developed under its currently zoning. However it considers
that the Proposed Plan, which provides for more intensive development at a greater scale, will
result in far more significant adverse amenity effects, including a loss of maintenance of open
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16.

17.

18.

space between buildings, loss of access to daylight, loss of privacy and outlook, and
development that is overbearing and dominant at a scale that is inappropriate for the location.

It is concerned that the downgrading of controls on development in the High Density
Residential Zone will enable development, including infill housing, of significant height, bulk
and scale that does not integrate well with its surroundings and which is inappropriate for and
detracts from the current amenity of the Apartments’ high profile site.

To this extent, the Bodiesy Corporate areis particularly concerned by the following proposed
changes to the High Density Residential Zone:

(a) the watering down of the focus in the objectives and policies on protection of amenity
values;

(b) increased building height;

(c) relaxed site coverage controls;

(d) changes to recession plane requirements;

(e) reduced front and side boundary setbacks;

(f) no outdoor living requirements;

(9) removal of specific urban design considerations, assessment criteria and the urban

design review process; and
(h) the Floor Area Ratio requirement.

The Bodiesy Corporate considers that the history of Lot 5 and its relationship to the Pounamu
Apartments, should be recognised and provided for in the Proposed Plan, as should the
existing character of the Apartments and the amenity enjoyed by the Apartment’s residents.
To this extent, the Bodiesy Corporate considers that the new zoning should encourage visitor
accommodation development on Lot 5 that integrates with and recognises the historical
relationship between development on the Pounamu Apartments’ site and Lot 5.

Particular Concerns with the Low Density Residential Zone

19.

20.

21.

22,

23.

While the Bodiesy Corporate supports the retention of the Low Density Residential Zone on
the lake side of Frankton Road opposite the Pounamu Apartments it-isthey are concerned
that a significant provision which protects views out across the lake is to be removed (ie
7.5.5.2(xix) Height and Elevation Restrictions along Frankton Road).

As the Council may be aware, several years ago Pounamu Management sought the removal
of large wilding pines on the lakeside of Frankton Road opposite the Apartments, and
ultimately removed those (with the Council’s approval) at its own cost, to provide clear visual
connections to the lake and mountains from the Apartments, and to provide better access to
daylight, for the ground floor Apartments in particular.

The Bodiesy Corporate areis concerned that the removal of this Operative Plan rule will result
in development of a height, bulk and scale that significantly affects the amenity currently
enjoyed by the Apartments by obstructing visual connections and possibly affecting access to
daylight, particularly in the winter months, from the ground floor Apartments.

Largely unobstructed views to the lake and beyond from the Apartments are currently enjoyed
due to most of the development on the lake side of Frankton being single storeyed, at least
for the first row of sections back from the Road.

Therefore, the Bodiesy Corporate considers that this Operative rule should be retained.
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Overall Position on the Proposed Plan

{ 24, The Bodiesy Corporate supports some aspects of the Proposed Plan, where they will ensure
that appropriate development outcomes, which have due regard to and protect neighbours’
amenity, will be achieved.

‘ 25. However for the most part the Bodiesy Corporate opposes the Proposed Plan, in particular
the proposed High Density Zone provisions, as they will result in poorly designed infill
development of significant height, bulk and scale, that does not integrate well with its
surroundings and which is inappropriate for and detracts from the current amenity enjoyed by
neighbours, and residents of the Pounamu Apartments in particular.

‘ 26. The Bodiesy Corporate considers that, as notified, the Proposed Plan:

(a) will not promote the sustainable management of natural and physical resources;

(b) will not provide for the efficient use and development of natural and physical
resources;

(c) is otherwise inconsistent with the relevant provisions of the Resource Management

Act 1991 (Act), including the purposes and principles of Part 2 of the Act; and

(d) does not result in the most appropriate plan provisions in terms of section 32 of the
Act.

Decision Sought:
27. The Bodiesy Corporate seeks the following decision from the Council:

(a) That the amendments to the High Density Residential Zone contained in the
Proposed Plan be disallowed, and the Operative Zone provisions be retained, or
equivalent provisions included in the Proposed Plan (i.e. status quo), including
retention of the urban design panel and associated urban design considerations; and

(b) That the amendments to the Low Density Residential Zone contained in the Proposed
Plan in relation to the removal of the Operative Plan rule 7.5.5.2(xix) relating to Height
and Elevation Restrictions along Frankton Road, be disallowed, and the Operative
Zone provision be retained, or equivalent provisions included in the Proposed Plan
(i.e. status quo); and

(c) That amendments be made to the Strategic Direction provisions to manage the form
of urban development within UGBs by ensuring developments continue to be of a
high quality and that adverse effects of development on nearby properties are
appropriately avoided, remedied or mitigated; and

(d) That amendments be made to the Urban Boundary provisions to ensure adverse
effects of development are appropriately avoided, remedied or mitigated; and

(e) That amendments be made to the Subdivision provisions to ensure lot sizes are
appropriate and comprehensive design is undertaken; or

(f) That the relief in (a) - (e) above be allowed in relation to Lot 5 and the Pounamu
Apartments site only (i.e. status quo for Lot 5 and Pounamu Apartments site); or
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That the Proposed Plan include a requirement (for example, by way of a Structure
Plan with associated rules or the creation of a Special Zone, or similar) that Lot 5 be

(h)

(i)

)

developed in a manner that has regard to and is integrated with development on the
Pounamu Apartments site, to address the concerns of the Body Corporate outlined in
this submission; or

That the Proposed Plan be amended in the manner set out in the attached table
(Annexure A); or

That the Proposed Plan be amended in a similar or such other way as may be
appropriate to address the matters raised in the Body Corporate’s submission; and

any consequential decisions required to address the matters raised in the Body
Corporate’s submission.

The Bodiesy Corporate Wishes to be Heard In Support of ls-their Submission:

28. If others make a similar submission, the Bodiesy Corporate will consider presenting a joint
case with them at a hearing.

POUNAMU BODIESY CORPORATE COMMITTEES AND PANORMA BODY CORPORATE

Solicitors and authorised agents LANE NEAVE

Per:

RM Wolt / J E Walsh

N

Date: 23 October 2015

ADDRESS FOR SERVICE:

| POUNAMU BODIESY CORPORATE COMMITTEES AND PANORAMA BODY CORPORATE

C/- Lane Neave
PO Box 701

Queenstown 9384

Ph: (03) 409 0321
Mobile: 021 2442950
Fax: (03) 409 0322
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Contact person: Rebecca Wolt

Email: rebecca.wolt@laneneave.co.nz
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Form 6

Further submission on publicly notified proposal for policy statement or plan, change

To:

or variation
Clause 8 of Schedule 1, Resource Management Act 1991
Queenstown Lakes District Council

services@gldc.govt.nz

NAME OF THE FURTHER SUBMITTER:

1.

Pounamu Bodiesy Corporate Committees and Panorama Body Corporate (Bodiesy
Corporate).

FURTHER SUBMISSION:

2.

This is a further submission by the Bodiesy Corporate (submitter 208) in support of, or
opposition to, various original submissions on the Queenstown Lakes Proposed District Plan
(Proposed Plan).

STATUS OF FURTHER SUBMITTER:

3.

The Bodiesy Corporate haves an interest in the Proposed Plan and the submissions that is
greater than the interest the general public has as theyit represents the interests of
apartments, including the owners of the Pounamu Apartments, which are 68 luxury
apartments at 110 Frankton Road, Queenstown. The Pounamu Apartments are within the
High Density Residential Zone in the Proposed Plan and adjoin a large site to their rear,
which is also within the High Density Residential Zone (Lot 5 351561, former intended site of
the Hilton Hotel). The development of this vacant site has the potential to significantly impact
the amenity of the Pounamu Apartments.

ORIGINAL SUBMISSIONS THAT THE BODY CORPORATE SUPPORTS OR OPPOSES:

4.

Annexure A, which is attached to and forms part of this this further submission, comprises a
schedule of the original submissions that this further submission relates to and summarises
which parts of the submissions that are supported or opposed by the Bodiesy Corporate, with
reasons, and the decisions sought.

THE BODIESY CORPORATE WISHES TO BE HEARD IN SUPPORT OF THEIRITS SUBMISSION:

5.

If others make a similar submission, the Bodiesy Corporate will consider presenting a joint
case with them at a hearing.

POUNAMU BODIESY CORPORATE COMMITTEES AND PANORAMA BODY CORPORATE
Solicitors and authorised agents LANE NEAVE

Per:

RM Wolt / J E Walsh

POU9452 5295885.1POUI452 5205885.4 - | | l_a n e ne ave.



Date: 18 December 2015

ADDRESS FOR SERVICE:

POUNAMU BODIESY CORPORATE COMMITTEES AND PANORAMA BODY CORPORATE

C/- Lane Neave
PO Box 701
Queenstown 9384

Ph: (03) 409 0321
Mobile: 021 2442950
Fax: (03) 409 0322

Contact person: Rebecca Wolt

Email: rebecca.wolt@laneneave.co.nz

POU9452 5295885.1POUG452 5205885.1 »
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