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INTRODUCTION

These legal submissions are presented for the submitters named on the front
cover page ("submitters") in respect of chapter 36 (Noise) of the Queenstown
Lakes Proposed District Plan ("PDP").

The submitters own land or have interests in land within the Jacks Point Zone
(Chapter 41) of the PDP ("JPZ"). These submissions and the evidence of

Christopher Ferguson are solely in respect of the JPZ.

The JPZ provides for an integrated Zone which consists of multiple activity area
'pockets' including open space landscape protection, golf courses, commercial,
residential, health care and education activities. The Zone essentially provides

for a vision of a self-sustaining ‘centre’ for people to live, work and recreate.

The JPZ provides for numerous “activity areas" with specific activities
contemplated and rules applying to each activity area. (See appended
"Structure Plan" from the notified version of chapter 41 of the DPR). The JPZ
specifically provides for the Village and Education Innovation Campus ("EIC")
activity areas separate from residential areas to accommodate retail,
commercial, education, health, recreation and other associated activities. The
effects of, and receiving environment for, those activities are of a different
nature to residential. The amenity levels anticipated in those areas justify a

different noise standard to that in residential areas.

Executive Summary

The relief sought primarily relates to the Village and EIC activity areas in the
JPZ. The anticipated type of activities for these two activity areas are set out in
Table 1 Structure Plan rule 41.4.9 as:

41.4.9.3 Village Area (V) — The use of this area is restricted to residential and visitor
accommodation activities including bars, restaurants, theatres, conference, cultural
and community facilities and office and administration activities ancillary to the above
activities, small-scale commercial activities, health activities, educational activities,
office and administration activities, and indoor and outdoor recreation facilities.

41.4.9.5 Education Innovation Campus (EIC) — The use of this area is restricted to
technology based activities including commercial and medical research, laboratories,
training, educational facilities, specialist health care and associated administrative,
office, accommodation, retailing and recreation facilities.
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The nature of the proposed activities and receiving environment therefore justify
a different and higher standard than the residential activity areas in the JPZ, in
order o enable the proposed use of the land, and control effects to an
appropriate level for the receiving environment. Taking into account the section

42A report recommendations, the relief now sought can be summarised as:

(a) Identification of a separate standard for the Residential, Village and the

EIC activity areas of the JPZ;

(b)  Extension of the daytime standard from 8pm to 10pm for the Village and

EIC activity areas;

(¢) Increase the standards for the Village and EIC activity areas from

daytime 50 to 60dBL aeqsmin, @and the night time standard from 40 to 50

Aeq(15min),

(d)  Amend the status of any breach of the noise standard in the EIC and
Village activity areas from being a non-complying activity to a restricted

discretionary activity.

S42A report recommended changes

The section 42A report and Council's expert evidence has recommended that
the appropriate noise limit for the Village activity be the same as comparable
other resort zone commercial hubs (daytime 60 dB and nightime 50dB ' at the
boundary of the site/within any site). This is largely supported by Mr Ferguson,
in respect of the Village, with the exception of the default activity status in
respect of a breach of the standard, addressed below. In respect of the
appropriate noise limits for the Village activity area there is therefore no

disagreement, and the issue is considered to be relatively settled.

The two key outstanding issues to be addressed in these submissions therefore

relate to:

(a)  Providing for the EIC activity area to be subject to the same standard as

the Village activity area; and

(b) Amending the activity status for breach of the standard from non-

complying to restricted discretionary.

' Rule 36.5.5, Chapter 36 Noise, Revised Proposal
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Inclusion of the EIC in the Village standard’

Council's expert Dr Chiles considers that the commercial nature of the JPZ
Village justifies a commercial-type of noise standard (R36.5.5 which applies to

other resort zone commercial hubs).2

The expert evidence does not address the contemporaneous request from the

submitters that the EIC also have a more lenient standard.

Furthermore, the Section 42A report refers to para 9.1 of Council's expert
evidence and agrees with the inclusion of the Village activity area in the higher
noise standard bracket to ensure that noise in that area is manged
appropriately, but also does not consider appropriateness of including the EIC
{para 8.28-8.29).

The omission to address the EIC is probably an oversight, as there is no
express consideration of the appropriateness or otherwise of also the EIC being
subject to the same standard as the Village or some other standard that reflects

its intended use and receiving environment.

The common example of commercial activities in the Village warranting a higher
noise standard is that of patrons sitting outside of cafes. It is submitted that the
anticipated activities for the EIC are equally of a mixed commercial nature, and
would be more appropriately managed with the same noise standard as the
Village. To hold the EIC to a residential amenity standard would not
appropriately provide for the efficient use of that activity area and is not
otherwise managing noise effects to the appropriate leve! for the receiving

environment.

Policy 41.2.1.15 supports use of the EIC as follows:

Enable the development of education, business innovation and associated
activities within the Education Innovation Campus, subject to achieving a
high standard of urban design.
Restricting activities in the EIC to a standard more appropriate for residential
amenity, rather than a mixed commercial/education node, does not give best

effect to policy 41.2.1.15.

When the Village and EIC activity area Structure Plan descriptions from rule
41.4.9 (see paragraph 2.1 above) are considered alongside each other, the two

activity areas provide for activities of a similar nature, at least in respect of noise

2 Dr Chiles, Evidence in Chief dated 17 August, paragraph 9.1
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and receiving environments. The EIC provides for a maximum height of
buildings at 10m (same as Village) and there is no maximum standard for
earthworks. Education, commercial, visitor accommodation, and day care
facilities are controlled activities and there are no specific density restrictions in

the EIC.

The EIC is intended to provide a commercial hub for education and innovation.
It is certainly not an area of the JPZ which is akin to the residential areas, and
there is no justification for holding it to a residential standard of amenity for

noise.

Justification for non-complying activity status

The section 32 report for Chapter 36 does not specifically address or justify
application of a non-complying activity status across the plan for breaches of
prescribed noise limits.® While the ODP provides for most noise limits as a zone
standard, (which means breach defaults to a non-complying ("NC") activity),

continuation of that activity status still requires justification in this process.

It is settled law that the activity status of a proposed provision in a plan must be
considered in accordance with section 32 as the most appropriate way fo

achieve the associate objectives and policies for that provision (rule):

The important point for present purposes is that the exercise required by s
32, when applied to the allocation of activity statuses in terms of s 77B,
requires a council to focus on what is “the most appropriate” status for
achieving the objectives of the district plan, which, in turn, must be the
most appropriate way of achieving the purpose of sustainable
management.

In addition to the cost/benefit analysis required by s 32, there are a number
of other requirements which must be met by a local authority in preparing
its district plan. When determining which of the activity types referred to in
s 77B should be applied to a particular activity, the local authority must
have regard not only to the cost/benefit analysis undertaken pursuant to s
32, but also to its functions under s 31, the purpose and principles set out
in Part 2 of the Act, particularly the sustainable management purpose
described in s 5, the matters which it is required to consider under s 74,
and, in relation to rules, the actual or potential effect on the environment of
activities including, in particular, any adverse effects (s 76(3)) 4

It is entirely open to a Council to determine that NC status is the most

appropriate way to manage the effects of a particular activity and provide for

® Section 32 Evaluation Report Chapter 36
*Coromandel Watchdog of Hauraki Inc v Chief Executive of the Ministry of Economic

Development [2007] NZCA 473, at [28] and [31]
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sustainable management, that however is a determination based upon active

consideration of alternatives, and of costs and benefits.

5.4 The Noise chapter 36 provides only one objective and policy set, which is not
particularly restrictive or precautionary.

36.2.1 Objective - The adverse effects of noise emissions are
controlled to a reasonable level and the potential for conflict arising from
adverse noise effects between land use activities is managed.

36.2.1.1 Policy- Manage subdivision, land use and development activities
in a manner that avoids, remedies or mitigates the adverse effects of
unreasonable noise.

5.5 It is therefore difficult to justify NC status as flowing from those objectives and
policies which only seek to 'manage' and 'control’ adverse effects rather than to

avoid or preclude.

Dated this 13" day of September 2016

/&WL Pkt ;’muy/l

Maree Baker-Galloway

Counsel for the Submitters
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