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560 Environment Court (2012)

use of that property. Further, this process was consistent with the purpose of the
Resource Management Act 1991.

Held, (1) the matters to be considered in the proceedings relating to the plan change
were those set out in High Country Rosehip Orchards Ltd v Mackenzie District
Council (cited below). (para 11)

High Country Rosehip Orchards Ltd v Mackenzie District Council [2011] NZEnvC
387, considered

(2) The question to be decided was not whether the process of tenure review served
a purpose consistent with the Resource Management Act 1991 (argued by the
Federated Farmers of New Zealand, thereby justifying the exemption), but whether
the outcomes of the tenure review process achieved the plan objective. (para 34)

(3) Empirical ecological evidence on the outcomes of past pastoral lease land
reviews in the district were both admissible and highly probative. From such evidence
it can be concluded that the tenure review of itself failed to achieve the plan objective.
The exemption policy and general indigenous clearance rule exemption also failed to
achieve the plan objective. (paras 36, 44, 53, 69)

(4) The tenure review exemption, taken with other methods in the round, did not
control the effects of the use and development of land for the purpose of maintenance
of indigenous biodiversity, as required by ss 31 and 6 of the Resource Management
Act 1991. The maintenance of indigenous biological diversity included protection as
one means of halting decline. (para 71)

(5) The tenure review exemption did not give effect to either the Operative Otago or
Canterbury Regional Policy Statements and was not consistent with the Proposed
Canterbury Regional Policy Statement. It did not allow the objectives and policies of
the regional policy statements to be implemented on areas of land containing
significant values already freeholded through tenure review, including 3,170 ha of
identified Significant Inherent Values (SIVs), or to the future areas of freeholded land
in the region, expected to treble in number. (para 76)

(6) The exemption made it more likely that goal three of the New Zealand
Biodiversity Strategy 2000 was not achieved and that the Minister for Conservation
and Minister for Environment’s Statement of National Priorities for Protecting Rare
and Threatened Biodiversity on Private Land (2007) was not complied with. (para 79)

(7) There was a real risk of a threat to and loss of indigenous biodiversity with
a policy and rule exempting land subject to tenure review from the general rule
regime. The exemption was not the most appropriate policy, or method, to achieve
Objective 16.9.2.1 in the District Plan. The costs of an exemption considerably
outweighed the benefits, given the high risk of further loss of indigenous biodiversity,
and that the rule should apply to land that has been through tenure review in the same
way as it applies to other land. (paras 100, 101)
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° Hebe sp.;

o Carmichaelia sp.;

° QOlearia sp.;

° Mountain Wineberry (Aristotelia fruticosa);
e Corokia Cotoneaster.

3. On any site there shall be no clearance of:

a) any indigenous coastal duneland, saltmarsh or herbfield vegetation; or

b) any coastal shrubland containing Hebe elliptica, Carmichaelia sp. or
Coprosma sp.; or

¢) any indigenous inland saline vegetation or:
d) any indigenous vegetation associated with limestone outcrops; or
e) any indigenous shrubland containing:
* Bog Pine (Halocarpus bidwillii);
e Celery Pine (Phyllocladus alpines);
o Halls’ Totara (Podocarpus hallii);
° Mountain Totara (Podocarpus nivalis); or
e any individual specimen of the above over one metre in height; or

f) any indigenous turf communities associated with tarns, glacial moraines
or river margins.

4. There shall be no exotic tree planting into an area of indigenous bush, shrubland

or tall tussock grassland (Chionochloa sp.) that exceeds the thresholds contained
in 4.4.8(1)-(3).

Definitions
1. For the purposes of Rule 4.4.8, shrubland is characterised by:

a. A generally closed canopy (although there will be open patches within the
shrubland);

b. A difficulty avoiding either standing on, or touching, the shrubs when
walking through the majority of the area; and

c. An area that does not include scattered individual outlier plants.

2. For the purposes of Rule 4.4.8, tall tussock grassland is characterised by a density

of tussock plants in which it would be difficult to avoid either standing on or
touching the tussocks when walking through the majority of the area.

. For the purposes of Rule 4.4.8, improved pasture means an area of pasture when

species composition and growth has clearly been modified and enhanced for
livestock grazing by cultivation with or without associated burning, or by
topdressing and over-sowing with or without associated burning, or by direct
drilling, and where exotic improved pasture species dominate (ie. where either the
coverage of indigenous species or the number of species present, as estimated on
a per hectare basis, does not exceed 30%). Improved pasture includes species
such as ryegrass and clovers but excludes sweet vernal and browntop.
Exemption to Rule 4.4.8
Rule 4.4.8 shall not apply to vegetation clearance for the purpose of maintenance
of existing tracks, irrigation infrastructure, electricity transmission infrastructure,
yards, fence lines or existing firebreaks, or shall not apply to land that has been
freeholded under Part 2 of the Crown Pastoral Land Act 1998.
Exemption to Rules 4.4.7 and 4.4.8
Rules 4.4.7 and 4.4.8 shall not apply to activities that are provided for under any
one of the following mechanisms:

a. Section 76 Reserves Act 1977 Declaration;

b. Section 77 Reserves Act 1977 Resources Covenant;

c. Section 27 Conservation Act 1987 Management Agreement;

d. Queen Elizabeth II National Trust Act 1977.
Provided that such above mechanisms:
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[31] The Act contains a statutory tenure review process whereby leaseholders can
gain ownership of Crown-owned pastoral lease land. Those holding pastoral leases in
perpetuity can voluntarily enter the tenure review process.

[32] The approach to tenure review has differed over the years. In carrying out
tenure reviews and administering pastoral leases, the Commissioner must fulfill
statutory obligations under the CPLA and the Land Act 1948, but can also have regard
to government policy and strategic direction.** We had evidence from Ms Maturin that
there had been a change to the 2003 Objectives, which had been in place when the
Environment Court Central Otago District Council case was decided. At that time an
Objective was to “ensure that conservation outcomes for the high country are
consistent with the New Zealand Biodiversity Strategy”. In 2007 the 2003 Objectives
had been amended with the inclusion of a reference to the National Priorities for
protection in “Protecting Our Places”. In July 2009°¢ the 2003 Objectives had been
rescinded and replaced with new objectives and policies. Ms Maturin referred to
a LINZ Report which states that the 2009 Objectives are aimed at “promoting more
frequent use of covenants and reductions in land transferred to the conservation
estate””. Dr Lloyd also gave evidence of changes to criteria to identify SIVs in line
with changes in Government Policy.

[33] We had evidence from Mr Richard J Aubrey the managing director of
Dalrachney Station, Mr Ian H Anderson who leases Ben Ledi Station and Mr David
J L Douglas who owns Dome Hill Station. All gave evidence that they had been
involved with tenure review, seeking greater certainty on and control over the
activities that could be undertaken on the land and a concern about what they
considered to be “double dipping”.

[34] The Council and Federated Farmers submitted that the process of tenure
review in and of itself serves a purpose that is consistent with the RMA and therefore
justifies the exemption. We find that the key question to address is whether the
outcomes of the tenure review process achieve the Plan objective.

[35] We do not accept the argument from Federated Farmers and the Council, and
particularly Mr Whitney, that there is the same tension in the CPLA as occurs with
decision-making on resource consent applications under the RMA and there is no
reason to consider that there would be any difference in result. We did not have any
evidence that this could, or indeed would be, the case given the different purposes of
the two Acts. We also note that there is a right of appeal on the merits to the
Environment Court in relation to a resource consent application sought under the
RMA, a different process from that available under the CPLA.

[36] What is clear is that the process of detailed site specific assessment adds to the
knowledge of the ecological values of particular properties. That knowledge would of
course inform the landowner and the consent process, if we find against the
exemption.

34 Cabinet Minute of Decision CAB Min (09) 26/7C at [3].
35 Cabinet Business Committee Minute of Decision CBC (07) 23/19.
36 Cabinet Minute of Decision CAB Min (09) 26/7C.

37 LINZ Report, 21 May 2010: Strategic Direction for Crown pastoral land — update on policy work
programme.
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Figure 5: Route of the pipe through bouldery Tussock Grassland. Approx. route of pipeline shown in red.







Figure 8: Margin of Lake Alta showing rocky bed through which the conduit pipe would be
buried. Approx. route of conduit shown in red.


































