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Introduction 

[1] This is an appeal against an interim decision of the Environment Court, 

delivered on 27 March 2013.
1
  In that decision the Environment Court was 

considering an application by Buller Coal Ltd (BCL) for consents to establish an 

open cast coal mine (the escarpment mine proposal or EMP) on the Denniston 

Plateau.  The decision did not grant the consents.  However, it advised that it 

considered that consents to the EMP could be achieved, but invited the parties to 

consider, discuss and negotiate changes to the proffered conditions.  Notwithstanding 

its interim character, the Environment Court made findings which it intends to apply 

when considering the conditions to be imposed.  So there is a decision which can be 

appealed, see s 299. 

[2] This is the second decision by the Environment Court on this application.  

The first was another interim decision, delivered on 21 March,
2
 on a preliminary 

point as to whether Solid Energy’s possible open cast Sullivan Mine adjoining the 

EMP was part of the “existing environment” that would otherwise trigger a need for 

assessment of cumulative effects.  The Environment Court answered no, and that 

decision was the subject of a separate appeal.  The appeal was dismissed.
3
 

[3] The decision on that appeal precedes this decision.  The two decisions can 

be regarded as companion decisions, for the purpose of assimilating and 

understanding the facts.  While there is some overlap in the descriptions of the facts, 

to enable this decision to be read standing alone, most readers of this decision will 

also have occasion to read the decision on the Sullivan Mine point.  For this reason, 

this decision assumes a degree of familiarity with the Denniston Plateau setting of 

the mine and the escarpment mine proposal. 

[4] The Denniston Plateau is in the Buller.  It has been the subject of coal 

mining activity in the past.  It contains a valuable resource, “coking” coal, which is 

very suitable for the manufacture of cement and steel.  The parent of BCL, Bathurst, 

                                                 
1
  West Coast Environmental Network Inc v West Coast Regional Council and Buller District 

Council [2013] NZEnvC 47. 
2
  West Coast Environmental Network Inc v West Coast Regional Council [2013] NZEnvC 42. 

3
  Royal Forest and Bird Society of New Zealand Inc v Buller District Council and West Coast 

Regional Council & Anor [2013] NZHC 1324. 



 

 

has exploration licences over most of the Denniston Plateau, except for the possible 

Sullivan Mine, where a coal mining licence has been granted for 40 years, now held 

by Solid Energy.  The Minister has just altered Solid Energy’s licence to allow open 

cast mining.  BCL is seeking consents to operate the escarpment mine to the south of 

the Denniston Plateau.  The intention is that this will be mined as an open cast mine 

24 hours/7 days for 5 or 6 years.   

[5] BCL’s primary mitigation programme is to remove fauna: lizards, snails, 

etc, before mining, and rehabilitate the site at the end of mining, to create an 

environment compatible with the natural landscape from which a stable indigenous 

ecosystem will develop long term.  Bathurst will, it is likely, at some stage after that, 

move on to further mining on the plateau. 

[6] BCL accepts its primary mitigation and remediation programme will not 

completely avoid or mitigate the adverse effects of the mining.  So, in addition, BCL 

offered to carry out a programme of biodiversity enhancement, mainly by predator 

control, in two different areas: 

(a) On an area of the Denniston Plateau and surrounds, termed the 

Denniston Biodiversity Enhancement Area (DBEA), for 50 years; and 

(b) Within the Kahurangi National Park (some 100 kilometres north of the 

EMP site), termed the Heaphy Biodiversity Enhancement Area (HBEA), 

for 35 years. 

[7] Within the course of the hearing, the Royal Forest and Bird Protection 

Society of New Zealand Incorporated (Forest and Bird) raised concerns about 

Bathurst’s longer term intention to open cast mine a large part of the DBEA.  

Recognising this, the Environment Court issued a minute in which it suggested there 

would need to be a lasting environment enhancement in compensation for 

unremediated effects.  As a result BCL filed a proposal to establish a Denniston 

Permanent Protection Area (DPPA), an area within the DBEA.  BCL proposed a 

condition that: 



 

 

The consent holder shall ensure a form of permanent legal protection from 

land disturbance of any type within the DPPA. 

[8] Because Bathurst does not own the land, which is owned by the Crown, 

there are unresolved issues as to how Bathurst can make the DPPA promise.  The 

DPPA falls within the DBEA, so will also be part of the biodiversity enhancement 

programme. 

[9] BCL describes the DBEA, the DPPA and the HBEA as a “comprehensive 

offset mitigation and compensation” package.  Overall, together with the primary 

rehabilitation programme, BCL contends it will provide a “net conservation gain for 

the escarpment mine proposal, EMP.” 

[10] The questions of law dividing the parties in this appeal centre on the BCL 

description of the DBEA, DPPA and HBEA as “offset mitigation”. 

[11] The Environment Court’s key conclusions are: 

(a) measures within the mine site connected with the manner of mining 

are direct mitigation; 

(b) measures to enhance places on the Denniston Plateau outside the mine 

site, and species that are displaced from the mine site, may properly 

be regarded as (offset) mitigation of the adverse effects of the mine, at 

[212], [227] and [325]; 

(c) the Court refers to the HBEA as compensation on a number of 

occasions (rather than a form of hybrid offset/compensation 

contended by BCL).  The Court does however accept that species 

benefitted by the proposal, which would suffer adverse effects on 

Denniston, could be compensation in kind (ie, an offset), and 

necessary, since there is uncertainty about the extent to which 

Denniston populations will be benefitted by the predator control there, 

at [213]-[215], and [234]-[235]. 



 

 

[12] BCL submitted that there is a continuum which can be visually represented 

as: 

 

 

 Direct mitigation Offset mitigation Compensation 

 s 104(1)(a) s 104(1)(a) s 104(1)(c) 

   Part 2 

 

  s 5 

[13] BCL relies on a distinction, drawn by a Board of Inquiry in the 

Transmission Gully decision:
4
 

What ultimately emerged from the evidence, representations, and 

submissions of the parties, was an acknowledgement that the term 

“offsetting” encompasses a range of measures which might be proposed to 

counterbalance adverse effects of an activity, but generally falls into two 

broad categories. 

Offsetting relating to the values affected by an activity was in fact a form 

of remedy or mitigation of adverse effects, and should be regarded as such.  

Offsetting which did not directly relate to the values affected by an activity 

could more properly be described as environmental compensation. 

(Emphasis added) 

[14] Forest and Bird argue that the DPPA offer adds nothing.  For it is over a site 

which does not have valuable coal, so that it is never going to be mined.  

Alternatively, that as there is no resource consent to mine in the DPPA, there is no 

credible mining threat to protect against; applying [84] of Queenstown Lakes District 

Council v Hawthorn Estate Ltd.
5
  Third, in the alternative, that the offer to have a 

predator control programme over the Denniston Biodiversity Enhancement Area 

(DBEA) is qualified by the fact that large parts of that area are going to be mined 

over the course of the biodiversity programme so the benefits are not significant.  

This argument assumes a mining threat in the future. 

[15] Forest and Bird argues there were errors when the Environment Court 

examined and weighed these offers.  That the Court confused “mitigation” of adverse 

effects with “offset” benefits.  It says that these confusions are material because 

                                                 
4
  Final decision of the Board of Inquiry into the New Zealand Transport Agency’s Transmission 

Gully Plan Change Request (5 October 2011, EPA 0072) at [210]. 
5
  Queenstown Lakes District Council v Hawthorn Estate Ltd [2006] NZRMA 424 (CA). 



 

 

mitigation is directly addressed in s 5 (2) of the Resource Management Act 1991 

(RMA), and thereby considered when applying s 104.  Forest and Bird agree with 

BCL, that offsets can be offered by applicants and taken into account; but only as a 

relevant consideration in either s 5(2) or in s 104(1)(a).  Forest and Bird argue that as 

a matter of law offsets are a materially lesser value under the RMA than mitigation.  

Thereby a confusion between mitigation and offsets is a legal error and can lead to 

error in weighing the pros and cons of a proposal.  Forest and Bird says these errors 

are material in this decision, for the Environment Court found the case “quite finely 

balanced”.
6
 

[16] The proposed open cast mine will produce a lot of surplus material which 

has to be disposed of on the plateau.  There is an area known as Barren Valley, 

located towards the eastern end of the proposed escarpment mine footprint.  It is so 

named because it has no coal under it.  On the eastern side of the Barren Valley is a 

ridge, known as the Sticherus Ridge, due to the presence there of the nationally 

critical umbrella fern Sticherus tener.  During the hearing, the Environment Court 

asked for evidence on whether the mine could be developed in such a way to avoid 

the Barren Valley and the Sticherus Ridge.  Otherwise, if the valley was going to be 

used as an overburden dump, the volumes of overburden were sufficient to overtop 

the valley and cover the ridge, to the detriment of the umbrella fern habitat.  BCL 

argued that there would be significant economic consequences to avoid the Barren 

Valley; there being impacts on logistics, including a greater distance for fill to be 

hauled, and double handling of material.  The Court accepted that argument, and 

allowed the Barren Valley and Sticherus Ridge to be used, citing the logistics and 

consequent cost as a reason for not protecting that area.  Forest and Bird argue that 

as a matter of law it was an error for the Environment Court to take into account the 

cost of the condition, and the impact of that cost on the commercial viability of the 

mine.   

                                                 
6
  West Coast Environmental Network Inc v West Coast Regional Council [2013] NZEnvC 47 at 

[335]. 



 

 

The issues 

[17] In the notice of motion of appeal, Forest and Bird pleaded eight errors of law.  

In the course of the hearing, three were abandoned.  They were numbers one, four 

and five; leaving two, three, six, seven and eight.  

[18] The remaining pleadings are: 

Second error of law – Biodiversity offset and compensation as mitigation 

[19] The proposed biodiversity offset and compensation would not mitigate the 

adverse effects of the activity on the environment in terms of s 104(1), and the 

Environment Court applied the wrong legal test in finding to the contrary. 

Third error of law – proposal to increase protection status of land 

[20] Increasing the protection status of land, without any relevant environmental 

effect resulting from the change in protection status, is an irrelevant consideration 

under s 104(1). 

Sixth error of law – security of benefits of offsets 

[21] The benefits of a biodiversity offset or compensation which cannot be 

secured through conditions of consent are an irrelevant consideration under s 104(1). 

Seventh error of law – offset of significant habitats of indigenous fauna 

[22] When recognising and providing for the protection of significant indigenous 

vegetation and significant habitats of indigenous fauna, as required by s 6(c), the 

Environment Court applied a wrong legal test, by considering that the adverse effects 

on significant habitats of species of indigenous fauna could be addressed by 

improvement to other habitats of these species. 

Eighth error of law - mining the Barren Valley and Sticherus Ridge 

[23] Forest and Bird sought that, even if consent was granted, conditions be 

imposed to protect the Barren Valley and Sticherus Ridge.  The Barren Valley is 



 

 

located towards the eastern end of the proposed escarpment mine footprint, and is so 

named because it has no coal under it.  On the eastern side of the Barren Valley is a 

ridge, known as the Sticherus Ridge due to the presence of the nationally critical 

umbrella fern Sticherus tener. 

[24] In the course of its submissions, particularly in its closing submissions on 

materiality, Forest and Bird usefully made these intentions as to error of law more 

concrete.   

[25] As to the second error, it is submitted that the Court erred in finding the 

DBEA (and aspects of the HBEA) constitute mitigation.  

[26] In respect of the third error, Forest and Bird submitted that increasing the 

protection status of the DPPA, without any relevant environmental effect resulting 

from the change in protection status, is an irrelevant consideration under s 104(1)(a). 

[27] In respect of the sixth error, Forest and Bird submitted that the benefits of the 

DBEA predator control are dependent on the habitat of the DBEA persisting.  The 

Court accepted that there are proposals afoot to mine parts of the DBEA, but held it 

could not have regard to those proposals (or impose conditions protecting against the 

effects of those proposals on the habitat of the DBEA), because that is a matter for 

future consent authorities.  It therefore considered the benefits of the DBEA as if 

those proposals did not exist.  Forest and Bird submits that the Court took into 

account an irrelevant consideration when it considered the benefits of the DBEA in 

circumstances where those benefits could not be secured through conditions of 

consent.   

[28] In respect of the seventh error, Forest and Bird submitted that it was an error 

for the Environment Court to include the HBEA in its consideration of whether 

granting consent would achieve protection of significant indigenous vegetation and 

significant habitats of indigenous fauna as required by s 6(c).  That it included the 

HBEA in what it described as “offset mitigation”.  Given the Court’s finding, which 

was inevitable, that the HBEA constitutes a different habitat to the EMP site (Heaphy 



 

 

is 100 kilometres north), the HBEA proposal is only relevant to protecting by 

compensating/offsetting for significant fauna, not the significant habitat.   

Second error of law – biodiversity offset and compensation as mitigation 

[29] The DBEA covers the whole of the Denniston Plateau and surrounds.  The 

part of the DBEA that is on the plateau mostly covers the same vegetation, habitat 

and types of species that will be adversely affected by the EMP.   

[30] The HBEA covers vegetation, habitat types and (mostly) species that are 

different to those that will be adversely affected by the EMP.   

[31] The Environment Court found that the DBEA would largely (but not 

completely) mitigate adverse effects on fauna:   

[226] In short, there would be some species that would be lost to the mine 

site, and there could be some local extinctions. 

[227] The principal offset offered for these effects on the mine site is a 

predator and weed control programme over a 4,500 ha area on the Denniston 

Plateau. It is clear to us that there would be some benefits from this control 

to a number of threatened or at risk species on the plateau. That is because 

there is evidence of rats at moderate density in forested areas of the plateau 

in years when far fewer might reasonably have been expected. And we are 

satisfied that there were even more rats in areas just off the plateau proper, 

but at comparatively high altitudes. The evidence is that both riflemen and 

kiwi use the forested area on and adjacent to the plateau and mine site.  We 

also recall that while no study has been made of fernbird's use of coal 

measures habitat, they spend much of the time on the ground in thick, but 

lower, vegetation. Dr Parkes's evidence is that ship rats are major predators 

of small birds, and take eggs and chicks of both arboreal and ground-nesting 

species. We have no evidence that this general proposition would not apply 

in respect of the specific species on the Denniston. Introduced predators also 

take snails, even if a smaller percentage of patrickensis on Denniston than of 

other species in other habitats. 

(Emphasis added) 

[32] Naturally enough, the Court did not make similar findings as to flora.  Later 

in the judgment, it repeated its findings as to fauna, and made an observation as to 

flora:   

[325]  Offset mitigation for these effects is offered in the form of a 

predator control programme, which BCL intends to fund for at least fifty 

years on the Denniston Plateau, and additional environmental compensation 



 

 

in the form of a similar programme in the Heaphy River area for 35 years. 

We have found that predator control is likely to provide benefits for 

important indigenous species in these areas, though the extent of these 

benefits is more speculative. While we do not consider there is sufficient 

evidence to sustain the claim of net gain for fauna, particularly on 

Denniston, on the balance of probabilities we think the gains elsewhere on 

the plateau will largely mitigate the adverse effects of the proposal on fauna 

on the mine site.  

(Emphasis added) 

[326] That is not the situation with areas of significant indigenous 

vegetation. 

[327] A number of rare species, notably two Sticherus species, Euphrasia 

wettsteiniana and Peraxilla tetrapetala are likely to be lost. In the case of 

pink pine, even if a proportion of the species survive VDT, specimens 

hundreds of years old would be substantially cut back to achieve their 

translocation. Some species, on the applicant's own evidence, would take 

centuries to regain their present condition.  These are significant effects. We 

reiterate the evidence of a witness called by the applicant, Dr Glenny 

amongst others, that the "Sticherus Ridge" is outstanding. We return to that 

matter in our final assessment under s 5. But we indicate here that we do not 

consider such effects offset, or compensated for. Significant areas of 

indigenous vegetation are not protected. And we add that the relevant 

subsection of the Act, s 6(c) does not include the qualifier ''from 

inappropriate subdivision, use and development." 

[33] With respect to the HBEA, the Environment Court found that the Heaphy 

package offered protection for important fauna in the Heaphy as compensation for 

loss of significant flora on Denniston: 

[234] Dr Ussher, restoration ecologist called by BCL, opined that the 

benefits to fauna in the Heaphy Biodiversity Enhancement Area were not 

needed to offset or compensate for adverse effects on fauna and their habitat 

on the mine site. That, in his view, was achieved by the predator protection 

programme on Denniston Plateau.  We do not believe the evidence is certain 

enough to accept that assertion. Dr Ussher added: 

Benefits to plant communities in the Heaphy BEA are the most 

relevant benefits for comparing against residual losses of plant 

communities in the EMP footprint; however an exchange ratio would 

be needed to account for differences between vegetation types at 

Denniston and the Heaphy. 

Ultimately broader considerations around sustainable, landscape level 

management of broad eco-systems and the benefits that this brings 

beyond a reductionist approach may outweigh the need to engage in 

biodiversity accounting practices as described here. 

We suspect Dr Ussher was offering this justification for the Heaphy package, 

which he acknowledged was in large measure a "like for unlike" form of 

compensation.  The Heaphy package in our view offers protection for 

important fauna in the Heaphy as compensation for the loss of significant 



 

 

flora on Denniston. That may be important since the extent of benefits to 

fauna on Denniston from the predator control package is, on the evidence of 

Dr Parkes, not known. 

... 

[237]  On the surface, the "desiderata" in JFI Limited would suggest that 

we give limited significance to the compensation package in the Heaphy. To 

the extent that species are benefitted which would suffer adverse effects on 

Denniston, we consider that to be compensation in kind, and necessary, since 

there is uncertainty about the extent to which the Denniston populations will 

be benefitted by the predator control there. But in terms of the Denniston 

flora, the compensation would be what Dr Ussher acknowledged to be 

"unlike for like." That could be given weight only on the basis of the much 

broader approach to the management of eco-systems to which Dr Ussher 

referred in his initial evidence. We consider the different types of effects at 

issue in JFI Limited and this case give us scope to accept as offset 

mitigation benefits to those same species that are adversely affected by the 

EMP proposal. 

(Emphasis added) 

[34] The Court had earlier found that the DBEA (and aspects of the HBEA) 

constituted mitigation of the adverse effects of the EMP on the wider environment. 

[212]  We agree with the distinction drawn by the Transmission Gully 

Board of Inquiry. We find that although the mine site is within the landscape 

and environment of the Denniston Plateau, measures to enhance other places 

on the plateau and species that are displaced from the mine site, may 

properly be regarded, to the extent that they are likely to be successful, as a 

mitigation of the adverse effects of the mine on the wider environment. 

(Emphasis added) 

[35] It then later found that the DBEA proposal was supported by plan provisions 

favouring mitigation: 

[307]  For the reasons we have given, we hold that the proposal is 

somewhat inconsistent with, rather than contrary to the provisions on 

wetlands, significant indigenous fauna and significant habitats of indigenous 

fauna to which Mr Purves referred. But these are provisions of considerable 

significance to this case. We accept that provisions which enable mining and 

encourage these types of mitigation/offsetting proposed pull in the opposite 

direction. Overall we find that the provisions of the plans are evenly 

balanced with respect to the proposal rather than consistent. 

(Emphasis added) 

[36] Section 104, considered as a whole, confers a discretion on consent 

authorities (which include the Environment Court) to grant resource consents.  



 

 

Section 104 gives a number of directions.  It is sufficient for this case to focus on 

s 104(1), which provides: 

104 Consideration of applications 

(1)  When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, have 

regard to– 

 (a)  any actual and potential effects on the environment of 

allowing the activity; and 

 (b)  any relevant provisions of— 

  (i)  a national environmental standard: 

  (ii)  other regulations: 

  (iii) a national policy statement: 

  (iv)  a New Zealand coastal policy statement: 

  (v)  a regional policy statement or proposed regional 

policy statement: 

  (vi)  a plan or proposed plan; and 

 (c)  any other matter the consent authority considers relevant and 

reasonably necessary to determine the application. 

[37] Part 2 of the Act contains four sections (ss 5, 6, 7 and 8).  The argument of 

the parties in this Court focussed only on some of these provisions.  First on the 

application of s 5(2)(a) and (c), which provides: 

5  Purpose 

... 

(2)  In this Act, sustainable management means managing the use, 

development, and protection of natural and physical resources in a 

way, or at a rate, which enables people and communities to provide 

for their social, economic, and cultural well-being and for their 

health and safety while— 

 (a) sustaining the potential of natural and physical resources 

(excluding minerals) to meet the reasonably foreseeable 

needs of future generations; and 

... 

 (c) avoiding, remedying, or mitigating any adverse effects of 
activities on the environment 



 

 

And on s 6(c), which provides 

6  Matters of national importance 

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 

... 

(c) the protection of areas of significant indigenous vegetation and 

significant habitats of indigenous fauna: 

... 

[38] It is only necessary to consider part of s 104 and these parts of ss 5 and 6, 

because it is a core characteristic of law that it is the context which makes 

considerations relevant.  This is particularly a characteristic of the RMA, which 

provides for numerous considerations, not all of which are made relevant in a 

particular context. 

[39] It is common ground in this case that the open cast mining proposal, the 

EMP, cannot be undertaken avoiding any adverse effects of activities on the 

environment, or completely protecting areas of significant indigenous vegetation and 

significant habitats of indigenous fauna.   

[40] “Effect” is widely defined.  Section 3 of the Act provides: 

3  Meaning of effect 

In this Act, unless the context otherwise requires, the term effect includes— 

(a)  any positive or adverse effect; and 

(b)  any temporary or permanent effect; and 

(c)  any past, present, or future effect; and 

(d)  any cumulative effect which arises over time or in combination with 

other effects— 

 regardless of the scale, intensity, duration, or frequency of the effect, 

and also includes— 

(e)  any potential effect of high probability; and 



 

 

(f)  any potential effect of low probability which has a high potential 

impact. 

[41] It will be seen that the definition includes any positive effect, and enables a 

forward-looking examination of future effects, whether temporary or permanent.   

[42] “Mitigating” is not defined. 

[43] “Offset” is used only once in the Act.  It appears in s 108(10), which is the 

section addressing conditions of resource consents.  Section 108(9) defines 

“financial contribution” as meaning a contribution of money or land, or a 

combination.  Subsection 10 then provides: 

108  Conditions of resource consents 

... 

(10) A consent authority must not include a condition in a resource 

consent requiring a financial contribution unless— 

 (a)  the condition is imposed in accordance with the purposes 

specified in the plan or proposed plan (including the purpose 

of ensuring positive effects on the environment to offset any 

adverse effect); and 

 (b)  the level of contribution is determined in the manner 

described in the plan or proposed plan. 

[44] The consequence of subsection 10 is that financial contributions can only be 

made in accordance with purposes specified in the plan or proposed plan.  No such 

purposes are specified in the plans before this authority. 

[45] There is competing jurisprudence on how regulatory statutes should be 

interpreted and applied.  One school is that, where the terms of the statute allow, 

Judges can develop policy within the boundaries allowed by the language of the 

statute.  The other school argues that Judges should take the text in regulatory 

statutes and apply it to the facts without adding new criteria, or elaborating on the 

language in the statute.   

[46] In New Zealand, I think the law is that additional criteria can only be taken 

into account in the application of regulatory statutes when the text of the statute, read 



 

 

in the light of its purpose, applying to a particular context, implicitly makes relevant 

a consideration.  The authority for this proposition is the decision of the Privy 

Council in Mercury Energy Ltd v ECNZ.
7
  This was a judicial review application, but 

it was concerned, as I am in this case, to identify whether or not an authority has 

contravened the law.  The Privy Council re-endorsed the relevance of Lord Green 

MR’s judgment in Associated Provincial Picture Houses Ltd v Wednesbury 

Corporation.
8
  That judgment includes this proposition:

9
 

If, in the statute conferring the discretion, there is to be found expressly or 

by implication matters which the authority exercising the discretion ought to 

have regard to, then in exercising the discretion it must have regard to those 

matters.  Conversely, if the nature of the subject matter and the general 

interpretation of the Act make it clear that certain matters would not be 

germane to the matter in question, the authority must disregard those 

irrelevant collateral matters... 

[47] The use of the term “compensation” dates back to the decision of the 

Environment Court in J F Investments Ltd v Queenstown Lakes District Council.
10

  

In that judgment, J F Investments Ltd applied to the council for a subdivision 

consent to make a boundary adjustment, and for a land use consent to identify a 

building platform/build a house on its land.  As part of the package, the applicant 

offered to spend up to $100,000 removing wilding pines which marred the 

outstanding natural landscape.  The Court was considering the application of s 6(a), 

which provides: 

(a) the preservation of the natural character of the coastal environment 

(including the coastal marine area), wetlands, and lakes and rivers 

and their margins, and the protection of them from inappropriate 

subdivision, use, and development. 

                                                 
7
  Mercury Energy Ltd v ECNZ [1994] 2 NZLR 385 (PC).  See also Newbury District Council v 

Secretary of State for the Environment [1980] 1 All ER 731 (HL), which also applies the 

Wednesbury case, and Housing New Zealand Ltd v Waitakere City Council [2001] NZRMA 202 

(CA). 
8
  Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 (The 

Wednesbury case). 
9
  See Mercury at 389. 

10
  J F Investments Ltd v Queenstown Lakes District Council EnvC Christchurch C48/2006, 27 

April 2006. 



 

 

[48] The Court recognised that s 6 does not function to ensure the preservation of 

matters of national importance, citing New Zealand Rail Ltd v Marlborough District 

Council.
11

  The Court reasoned:
12

 

[27] We conclude that, since activities which meet other agendas of 

national importance are allowable under the RMA even though they create 

permanent adverse effects on nationally important natural resources, it is 

inconsistent to suggest that environmental compensation is outside the scope 

of the Act.  If adverse effects on the environment can be justified as 

providing a net benefit because they are in the national interest, then adverse 

effects offset by a net conservation benefit allowed by enhancement or the 

remedying of other adverse effects on the relevant environment, landscape or 

area must logically be justifiable also.  They are certainly relevant under 

both s 5(2)(c) and s 7 of the RMA. 

[49] To my mind, that paragraph would read the same if, instead of the phrase 

“environmental compensation” one replaced it with the phrase “environmental 

offset”.  “Offset” is used in the next sentence.  Both in that paragraph and in this 

case, I have noticed that counsel and the Court seem to use the term “offset” and 

“compensation” as synonyms. 

[50] Offsets also fit into the formulation expressed in the House of Lords in 

Newbury District Council v Secretary of State for the Environment, endorsed by the 

Court of Appeal in Housing New Zealand Ltd v Waitakere City Council,
13

 being:
14

 

(a) For a resource management purpose. 

(b) Fairly and reasonably related to the proposal. 

[51] I think it is particularly important when applying the RMA, to exercise a 

discretion, to conform with that principle.  This is because the history of the 

enactment of this Act reveals that it has borrowed some international concepts, 

particularly sustainable management.  Secondly, it has selected numerous criteria, all 

contained in Part 2, giving them different scales of importance.  These criteria reflect 

the New Zealand-ness of the RMA.  For example, s 6 starts with the preservation of 

the natural character of the coastal environment.  New Zealand is an island nation.  
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Section 7(a) requires particular regard to kaitiakitanga.  Section 6(e) provides for the 

recognition of and provision for the relationship with Maori and their culture and 

traditions with their ancestral lands, water, sites, waahi tapu and other taonga.  In  

 

short, at a glance, it can be seen that Parliament has given particular and careful 

attention to the values and goals that should be pursued in the application of the 

RMA.   

[52] It is clear that Parliament did not intend the RMA to be a zero sum game, in 

the sense that all adverse effects which were unavoidable had to be mitigated or 

compensated.  Section 17 contains a duty to avoid, remedy or mitigate adverse 

effects, gives power to the Environment Court to grant enforcement orders, but is 

qualified in s 319 so that the Environment Court cannot make an enforcement order 

against a person if the person is acting in accordance with a rule in a plan, a resource 

consent or a designation, the adverse effects of which were recognised at the time of 

the granting of the consent, unless the Court considers it is appropriate to do so 

because of an elapse of time and change of circumstances.
15

 

[53] Sections 17 and 319 reinforce the natural inference that s 5(2) envisages that 

sustainable management will, from time to time, make choices which may prefer the 

development of natural and physical resources over their protection, including the 

special protection “required” in s 6. 

[54] As already noted, the RMA does refer to the concept of offset.  Furthermore, 

it uses the concept of offset where there may be a financial contribution of land, 

clearly being land other than the site upon which the activity is sought to be pursued.  

Nor is there any qualification in s 108(10) confining offset to situations where it 

operates as mitigation of the adverse effect.  The term “offset” naturally has a 

different normal usage from the term “mitigate”.  The term “offset” carries within it 

the assumption that what it is offsetting remains.  So, for example, if there is an 

adverse effect that continues, but those adverse effects can be seen as being offset by 

some positive effects. 
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[55] For these reasons, I am satisfied that, where an applicant offers an offset 

providing positive effects, depending on the nature of the offset and the context, the 

consent authority can by implication decide it ought to have regard to them, in an 

appropriate context, made relevant by s 5(2).   

[56] There was no contest between counsel before me that the Environment Court 

ought to have had regard to the DBEA and the HBEA.  The argument of Forest and 

Bird was not as to the relevance of consideration, but to the classification of the 

consideration.  This was because implicitly Forest and Bird was arguing that 

mitigation deserves a greater weighting in the scheme of the Act than an offset. 

[57] Both BCL and Forest and Bird used compensation as a synonym for offset.  

So does the Environment Court in a number of authorities, starting with J F 

Investments, as already noted above.  I have not heard full argument as to the 

justification for using the term “compensation”.  In principle, High Court Judges 

should confine themselves to resolving disputes that are brought to the Court.  

However, I do not find it possible to use the word “compensation”. 

[58] The RMA has numerous provisions which use the word compensation.  But 

no provisions which provide for compensation if adverse effects are not completely 

avoided, remedied or mitigated.  The compensation provisions are directed, as one 

would expect for constitutional reasons, to addressing the extent of compensation 

payable if property rights are taken.
16

  To compensate can be limited to 

counterbalancing, but it frequently is used in a way which carries the value that there 

ought to be the making of amends.  That value has been addressed in the RMA but 

given limited functionality in the provisions that have just been footnoted.  It is not 

deployed in Part 2 or in s 104. 

[59] However, I am satisfied that it is sufficient in this case to resolve whether or 

not offsets can be regarded as a form of mitigation, sometimes called “offset 

mitigation”. 
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[60] There was general agreement between counsel, and the Court, that 

s 104(1)(a) allows the taking into account of positive effects on the environment 

proffered by the applicant in consideration for allowing the activity.  In short, offsets 

can be had regard to when exercising the discretion in s 104.   

[61] The core problem set for resolution in these proceedings is whether or not the 

concept of “offset mitigation” is relevant, or whether the two concepts should be 

kept apart.  BCL argues for the utilisation of offset mitigation.  Forest and Bird 

opposes it.  Forest and Bird’s point is that mitigating adverse activity warrants 

greater weighting in deliberations than offsetting. 

[62] I agree that that offset is not “mitigation” as the word is used in s 5(2)(c).  

There is no reason to go beyond the normal meaning of the term mitigate, 

particularly as it occurs in a phrase, “avoiding, remedying or mitigating”.   

[63] Counsel for Forest and Bird’s main submission was that two other decisions 

overlook the distinction between actions that address effects of the activity for which 

consent is sought (which can be mitigation), and actions that address the effects of 

other activities (offsets), and so are not correct.  These are the Board of Inquiry’s 

decision in Transmission Gully
17

 and Mainpower NZ Ltd v Hurunui District 

Council.
18

   

[64] In Transmission Gully, the Board of Inquiry found that: 

...offsetting relating to the values affected by an activity was in fact a form of 

remedy or mitigation of adverse effects, and should be regarded as such.  

Offsetting which did not relate to the values affected by an activity could 

more properly be described as environmental compensation. 

[65] In Mainpower, the Environment Court noted that the terminology associated 

with offsets was becoming loosely employed and confusing.  The Court in 

Mainpower applied the Transmission Gully approach to offsetting.  It found that:
19
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The offsetting for Mt Cass clearly relates to the values being affected, and 

secondly, it is being undertaken on the same site.  Therefore we consider it to 

be a “form of remedy or mitigation of adverse effects” rather than 

environmental compensation. 

[66] The decision of the Environment Court in Day v Manawatu-Wanganui 

Regional Council
20

 is in contrast.  That case was concerned with the appropriate 

wording in the policy framework for considering the resource consents in the 

proposed One Plan.  The Court was specifically considering whether offsetting 

should be required by the plan for residual adverse effects following appropriate 

avoidance, remedy and mitigation.  The decision states: 

[3-61] An argument was made that a biodiversity offset is a subset of 

remediation or mitigation (and even, potentially, avoidance) and 

should not be specifically referred to or required. 

[3-62] Meridian submitted that the Final Decision and Report of the Board 

of Inquiry into New Zealand Transport Agency Transmission Gully 

Plan Change Request has close parallels with the matter considered 

by the Court and that it had taken this approach.  The appeal to the 

High Court against this decision did not deal with this particular 

matter. 

 [3-63] With respect to the Board of Inquiry, we do not consider that 

offsetting is a response that should be subsumed under the terms 

remediation or mitigation in the POP in such a way.  We agree with 

the Minister that in developing a planning framework, there is the 

opportunity to clarify that offsetting is a possible response 

following minimisation – or mitigation – at the point of impact. 

[67] Counsel for BCL supported the Transmission Gully reasoning.  Although it 

modified the reasoning by saying there was a continuum.  Counsel submitted: 

At one end of the continuum are offsets.  They are regarded as actions which 

are most directly related to avoiding, remedying or mitigating an adverse 

effect, in this case works on Denniston Plateau; and 

At the other end of the continuum is compensation – ie, positive effects 

which although they might be less to do with actual mitigating, remedying or 

avoiding a particular adverse effect arising from a proposal – ie, involve an 

unlike trade, are nevertheless positive effects that should be incorporated 

into the wider balancing process under s 5. 
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[68] Counsel for BCL argued that the Environment Court in this case was taking a 

similar approach as that in Transmission Gully.  Counsel particularly referred to 

[211] and [212], which provide:
21

 

[211]  These desiderata were applied and developed in Director-General of 

Conservation v Wairoa District Council, and Royal Forest and Bird 

Protection Society Inc v The Gisborne District Council.  Particularly in 

more recent cases, the Court and Boards of Inquiry (presided over by 

Environment Judges) have tended to draw a distinction between various 

types of offsetting, some of which they tend to include in the category of 

remedy and mitigation, and some to be regarded as compensation. The 

Board of Inquiry into the proposed Transmission Gully Plan Change 

expressed it like this: 

What ultimately emerged from the evidence, representations, 

and submissions of the parties, was an acknowledgement that 

the term "offsetting" encompasses a range of measures which 

might be proposed to counterbalance adverse effects of an 

activity, but generally falls into two broad categories.   

Offsetting relating to the values affected by an activity was in 

fact a form of remedy or mitigation of adverse effects, and 

should be regarded as such.  Offsetting which did not directly 

relate to the values affected by an activity could more properly 

be described as environmental compensation. 

[212]  We agree with the distinction drawn by the Transmission Gully 

Board of Inquiry. We find that although the mine site is within the landscape 

and environment of the Denniston Plateau, measures to enhance other places 

on the plateau and species that are displaced from the mine site, may 

properly be regarded, to the extent that they are likely to be successful, as a 

mitigation of the adverse effects of the mine on the wider environment. 

[69] I agree that the Environment Court in this case was directly applying 

Transmission Gully and adopting the proposition, cited above, that: 

Offsetting relating to the values affected by an activity was in fact a form of 

remedy or mitigation of adverse effects, and should be regarded as such.  

Offsetting which did not relate to the values affected by an activity could 

more properly be described as environmental compensation. 

[70] That explains why the Environment Court in this case did refer to offset 

mitigation.   

[71] There is obviously an attraction to give greater weight to offsetting, where the 

offsetting relates to the values adversely affected by an activity for which resource 
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consent is being granted.  That can be done without calling the offset “mitigation” or 

“offset mitigation”. 

[72] I am of the view that counsel for Forest and Bird are correct, that such offsets 

do not directly mitigate any adverse effects of the activities coming with the resource 

consents on the environment.  This latter proposition is best understood in context.  

So, for example, if open cast mining will destroy the habitat of an important species 

of snails, an adverse effect, it cannot be said logically that enhancing the habitat of 

snails elsewhere in the environment mitigates that adverse effect, unless possibly the 

population that was on the environment that is being destroyed was lifted and placed 

in the new environment.  Merely to say that the positive benefit offered relates to the 

values affected by an adverse effect is, in my view, applying mitigating outside the 

normal usage of that term.  And the normal usage would appear to apply when 

reading s 5(2).  The usual meaning of “mitigate” is to alleviate, or to abate, or to 

moderate the severity of something.  Offsets do not do that.  Rather, they offer a 

positive new effect, one which did not exist before.   

[73] This reasoning is supported by the helpful submissions I received from 

Mr Davies, counsel for West Coast Environmental Network Inc.  He submitted that 

“mitigation” by definition must be at the point of impact.  He invited this Court to 

follow the Environment Court in Day v Manawatu-Wanganui Regional Council.
22

 

[74] Like the other counsel, Mr Davies agreed that offsetting is a positive benefit 

and may be taken into account, he said, under s 104(1)(a).  He submitted that in 

order for an adverse effect on the environment to be mitigated, that effect must be 

mitigated both at an ecosystem level and at the level of their constituent parts.  That 

submission was drawing upon the definition of intrinsic values which appears in the 

statute.  Intrinsic values is defined: 

2 Interpretation 

... 

 intrinsic values, in relation to ecosystems, means those aspects of 

ecosystems and their constituent parts which have value in their own 

right, including— 
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 (a)  their biological and genetic diversity; and 

 (b)  the essential characteristics that determine an ecosystem's 

integrity, form, functioning, and resilience: 

... 

I agree.  I accept his submissions, that offsets best operate at the ecosystem level.  

(This is not to say they cannot be wider.)  They are not mitigating, in that they do not 

address effects at the point of impact, they are better viewed as a positive 

environmental effect to be taken into account, pursuant to s 104(1)(a) and (c), and 

s 5(2). 

[75] Coming back to the context, I am referring here to the DBEA, which is 

improving other parts of the same ecosystem, part of which is lost by the open cast 

mining.  That can be distinguished from the ecosystem in the Heaphy, 100 

kilometres away.  Then again, perhaps if one wants to, one can refer to the ecosystem 

of the Buller.  It is, in one natural use of the term, the same environment.   

[76] But overall, I think there was an error of law in the Environment Court, in its 

interim decision, treating the DBEA, and possibly the HBEA, as offset mitigation.  

Neither mitigate the adverse effects of the loss of the flora and the habitat and fauna 

caused by the open cast mining and associated activities in the EMP. 

[77] The next question is whether or not this is a material error of law warranting 

any reconsideration of the reasoning so far by the Environment Court.  I deal with 

materiality of error at the end of this judgment. 

[78] This analysis resolves the first error of law.  The proposed biodiversity offsets 

in the DBEA and the HBEA do not mitigate the adverse effects of the activity on the 

environment.  They cannot also be characterised as offset mitigation.  They are 

offsets and are relevant considerations to be weighed in favour of the application by 

reason of s 104(1)(a) and (c), and s 5(2). 

Third error of law – proposal to increase protection status of DPPA 

[79] The Environment Court discussed the DPPA:   



 

 

[247]  The appellants' objections relate not only to the legality of condition 

145, but to its merits. They rely on a statement in the evidence of Dr Ussher 

that land offered as an offset must have a credible threat against it, and 

contend that the condition as proposed by BCL does not require the DPPA to 

contain coal and be under such threat. 

[248] After its closing submissions were written, BCL defined more 

precisely the area for which it proposed to suggest further legal protection. 

In the last two days of the hearing it produced a map which purported to 

show that the area does contain coal. It accepted that the vast majority of the 

DPPA, as mapped in coal values, shows very low values, and if there is coal 

of any value in it the vast majority of it is of low value. Mr Welsh could not 

tell us whether or not mining it was a practical proposition. This is all 

rather speculative, and might not advance matters greatly. 

[249]  We remind ourselves however that the purpose of additional 

protection is not to deny potential miners coal, but to provide the best 

possible conditions for indigenous eco-systems with indigenous flora and 

fauna to flourish. We are not persuaded by BCL's submission that only open-

cast mining could damage the ecosystems of the DPPA. We accept that the 

phrase "land disturbance" could capture minor activities. But the purpose of 

an offset is to mitigate adverse effects on one site by enabling improved 

environmental values on, in this case, another site in the vicinity. 

[250] We have not reached the point of forming fixed views about the 

precise form of protection that would be desirable. We consider it desirable 

that mechanisms be explored and active steps taken to bring the separate but 

parallel consenting processes to greater consistency if at all possible. We 

stress that the Court has no part to play in the processes that are not before it, 

but would hope that all concerned would be assisted if a co-operative 

approach were to be taken. As we have said, we do not as yet have fixed 

views about mechanisms, but we urge BCL to think carefully about the 

purpose of the DPPA, and what is necessary to secure the achievement of 

that, rather than simply concerning the effects of open-cast mining. As we 

indicate later, it is at least possible that the question of whether consent 

is able to be granted could turn on this issue. 

... 

[312]  We have read carefully the thorough decision of the commissioners 

at the first instance hearing. However, we do not interpret the Buller District 

Plan in quite the same way as them with respect to its approach to mining. 

Further, there have been a number of quite significant changes to the 

proposal since the first instance hearing. The area over which weed and 

predator control is proposed has increased, and there is a proposal to 

establish a DPPA, presumably with greater security against open-cast 

mining than presently exists. Moreover, both applicants and appellants 

have carried out significant research between the two hearings, so that the 

Court has before it much better evidence than did the original 

commissioners, along with the benefits of cross-examination.  As we have 

indicated, the commissioners' decision is very considered, and we have had 

quite considerable regard to it, but ultimately it is the evidence before us that 

is more important. 

... 



 

 

[325]  Offset mitigation for these effects is offered in the form of a 

predator control programme, which BCL intends to fund for at least fifty 

years on the Denniston Plateau, and additional environmental compensation 

in the form of a similar programme in the Heaphy River area for 35 years. 

We have found that predator control is likely to provide benefits for 

important indigenous species in these areas, though the extent of these 

benefits is more speculative. While we do not consider there is sufficient 

evidence to sustain the claim of net gain for fauna, particularly on 

Denniston, on the balance of probabilities we think the gains elsewhere on 

the plateau will largely mitigate the adverse effects of the proposal on fauna 

on the mine site.  

(Emphasis added) 

[80] Forest and Bird argued that the DPPA was a legally irrelevant consideration.  

Counsel relied upon an expert witness, Dr Ussher, who argued that to be a valid 

averted loss offset, the proposal must avert a “credible threat” – which he considered 

could only be achieved in this case if “BCL ...[ identified] land with coal under it 

that is currently economically recoverable and set aside that land such that 

vegetation is protected from the effects of mining.”  Forest and Bird submitted that 

there was no valid threat for the offset to qualify as a positive effect.  There needed 

to be an unimplemented resource consent to mine in the DPPA, otherwise mining is 

not part of the existing environment.  This reasoning relies upon [84] of Hawthorn, 

discussed in the first decision.  

[81] In reply, BCL pointed out that the DPPA is proposed to be a minimum of 

745 hectares.  That it will have a 500 hectare offset mitigation area, 30% by land 

area of pakihi, 30% by land area of manuka shrubland, 30% by land area of forest, 

and 10% by land area of sandstone pavement, of which at least 200 hectares will be 

within the known current distribution range of the snail Powelliphanta patrickensis.  

That within the DBEA, of which the DPPA is part, BCL will be required to have a 

biodiversity enhancement programme, with a goal of achieving and sustaining 

improvements and key biodiversity attributes.  That it is intended to offset the 

residual effects on biodiversity values from the EMP to achieve and sustain 

statistically significant improvements and abundance for certain named species, 

including the great spotted kiwi, Powelliphanta patrickensis, the South Island fern 

bird, rifleman, forest gecko and West Coast green gecko.  BCL argue that the DPPA 

offer is of permanent protection of at least 500 hectares of land.   



 

 

[82] The fact that the DPPA comes with an offer of permanent protection invites 

consideration of the long term implications of the offer.  There is no suggestion that 

this area at present is under threat of mining, because of the low quality of the coal 

reserves under that land.  The Denniston Plateau, however, has been mined before.  

The mining history goes back for a long time.  Permanent protection of the DPPA 

land protects it not only against mining but, as the Environment Court noted, any use 

for ancillary operations of mining. 

[83] As noted, it was argued that, when considering the benefits of a condition 

like this, [84] of Hawthorn again applies, and one cannot take into account anything 

other than the environment as it exists, permitted uses and existing resource 

consents.  In this context, I disagree.  It is a fact that Bathurst holds an exploration 

permit over the DPPA.  The subject of environment protection by way of conditions 

was not before the Court in Hawthorn, and [84] of Hawthorn should not be read out 

of context.  I will not burden this judgment with my past reasoning in Queenstown 

Central Ltd v Queenstown Lakes District Council,
23

 which argues that the Court of 

Appeal in Hawthorn held environment is the future environment, and that [84] is a 

summary that should not be read out of context, let alone be applied like a statutory 

provision to any context.  I do not repeat my reasoning in the first and companion 

judgment, but it applies here. 

[84] Section 104(1) is expressed to be subject to Part 2.  Part 2 includes the all 

important s 5, particularly s 5(2): 

5  Purpose 

(1)  The purpose of this Act is to promote the sustainable management of 

natural and physical resources. 

(2)  In this Act, sustainable management means managing the use, 

development, and protection of natural and physical resources in a 

way, or at a rate, which enables people and communities to provide 

for their social, economic, and cultural well-being and for their health 

and safety while— 

 (a) sustaining the potential of natural and physical resources 

(excluding minerals) to meet the reasonably foreseeable needs 

of future generations; and 
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 (b)  safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems; and 

 (c)  avoiding, remedying, or mitigating any adverse effects of 

activities on the environment. 

[85] “Sustainable management” requires long term thinking.  It is usually 

reflected in the plans, which are themselves applications of s 5.  Section 104 is 

expressly subject to Part 2.  Long term thinking must be intended to be carried over 

in s 104 analysis, as to apply short term thinking would be inconsistent with s 5.   

[86] Here the relevant plans provide for mining, and as restricted discretionary or 

discretionary activities, over the whole of the Denniston Plateau.  Because of the 

scale of the plateau, and the need for copious quantities of water to be taken and 

discharged, it is of the nature of things that mining of the valuable coking coal on the 

plateau will be staged over time.  Bathurst and Solid Energy have an understanding.  

The terms are confidential.  But before me, counsel agreed it is about staging 

exploration of the Denniston Plateau resource. 

[87] In order to take into account intrinsic ecosystem values of the Denniston 

Plateau, s 5(2)(b), the values have to be examined against a long timeframe.  This 

must include the uncertainty of the commercial value, in the future, of the coal under 

the DPPA.    

[88] I think there is no doubt that a condition providing for the DPPA can be 

taken into account as a relevant consideration by the Environment Court, in s 104 

analysis, as a Part 2, s 5(2) consideration.  The weight that it gives to that 

consideration is for the Environment Court.   

[89] For reasons I develop further in analysis of the next issue, the proposed 

DPPA does not mitigate any actual or potential effects on the environment of 

allowing the Buller Coal escarpment proposal.  It does not fall directly within 

s 5(2)(c).  Forest and Bird submitted that s 104(1)(a) makes relevant offers of 

environmental compensation, which will be an actual and potential positive effect on 

the environment of allowing the activity.  I agree, if that proposition is read as 



 

 

“offset” rather than compensation.  It is accordingly a relevant condition under s 

104(1), and sustainable management in s 5(2).. 

Sixth error of law – security of benefits of offset 

[90] This contention, arguing that the benefits of biodiversity offset or 

compensation which cannot be secured through conditions of consent are an 

irrelevant consideration, addresses the efficacy of the promise of permanently setting 

aside the area in the DPPA, and the prospect of further mining elsewhere in the 

DBEA.   

[91] The Environment Court is currently seeking conditions designed to lock in 

place the DPPA.  It needs to be understood that the land is Crown land.  I think that 

Forest and Bird, wittingly or unwittingly, are trying to draw this Court into a merit 

judgment, which is the responsibility of the Environment Court.  The Environment 

Court may well be faced with a set of terms relating to the DPPA which fall short of 

legally binding locking up of the DPPA.  That may have to be done by statute.  But 

there is nothing to stop the Environment Court forming a judgment on the merits as 

to the utility of the DPPA.   

[92] The DBEA covers all of the Denniston Plateau except the Sullivan Mine 

licence area, and some areas adjacent to the plateau.  The DBEA is a proposal to 

enhance the habitat for fauna by reducing pest numbers across the whole area. 

[93] The Environment Court found, applying [84] of Hawthorn, that it could not 

consider the possibility of future applications for mining that might be undertaken 

within the DBEA.
24

  The primary submission of Forest and Bird is that the Sullivan 

coal mining licence forms part of the existing environment in the Hawthorn sense, in 

[84].  That submission has been rejected.  It will be recalled that the Environment 

Court called for the setting aside of some land because of the prospect of further 

mines.  Forest and Bird submit there is no logical basis for the Environment Court 

excluding consideration of prospective mines in Whareatea West and Coalbrookdale 

in the Denniston Plateau because they do not have consent, but giving weight to the 
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proffering of the DPPA.  Mining in the DBEA is more likely to occur on those other 

sites than within the DPPA.  Forest and Bird submit the same test should apply to 

each of these circumstances.  I agree.   

[94] For the reasoning already given, it follows that this Court is of the view that it 

is open to the Environment Court to find as a matter of fact that Bathurst is likely to 

achieve the resource consents for mining elsewhere in the DBEA, and indeed in the 

DPPA.  

[95] It is a matter of fact for the Environment Court to judge whether the prospect 

of future mining in the DBEA affects the weight that it gives to the benefits of the 

DBEA. 

[96] Forest and Bird then submitted that in that case the purported benefits of the 

DBEA are not able to be secured through consent conditions, because those 

conditions cannot prevent destruction of the habitat that is to be enhanced.  

Therefore, it is submitted that the benefits of the DBEA were an irrelevant 

consideration. 

[97] I do not agree.  The DBEA is a very large area.  Future open cast mining on 

the plateau is likely to follow the same mode of operation as the EMP, namely 

opening up a particular part of the Denniston Plateau, taking out the coal, then 

rehabilitating the site.  It does not follow that there is not continued efficacy in the 

continuation of the biodiversity programme elsewhere on the plateau.  It is a fanciful 

criterion that the whole of the huge area of the Denniston Plateau is going to be one 

open cast coal mine.   

While Forest and Bird may have identified an error of law in the Environment 

Court’s reasoning, by applying [84] in a completely different context to that in which 

it was set in Hawthorn, it is another question as to whether the error is material 

and/or cannot be re-addressed in the upcoming resumed hearing of the Environment 

Court on 12 June 2013.  That is a hearing to examine the conditions being proposed.  

It is also a hearing to make the final decision as to whether or not to grant consent.   



 

 

Seventh error of law – offset of significant habitat of indigenous fauna 

[98] Forest and Bird alleges that the Court applied the wrong legal test by 

considering that the adverse effects on significant habitats of species of indigenous 

fauna could be addressed by improvements to other habitats of the same species for 

the purpose of s 6(c).   

[99] Section 6(c) of the RMA provides: 

6  Matters of national importance 

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 

 ... 

 (c)  the protection of areas of significant indigenous vegetation 

and significant habitats of indigenous fauna: 

 ... 

[100] The Heaphy predator control area (the HBEA) contains a few species in 

common with the EMP footprint, but it consists of a very different habitat.  The 

Court found that the HBEA “comprises some 24,000 ha of forest and other 

vegetation types that differ from those on the Denniston Plateau”.
25

   

[101] In terms of s 6(c), the Court found that where there was an adverse effect on 

the significant habitat of indigenous species, it could take into account improvements 

to other habitats of that species.
26

 

[102] Forest and Bird were submitting that in considering whether s 6(c) was met, 

the Court had regard to the HBEA.  Forest and Bird particularly focussed on [325].  I 

think, however, it is important to read [325]-[335]. 

[325]  Offset mitigation for these effects is offered in the form of a predator 

control programme, which BCL intends to fund for at least fifty years on the 

Denniston Plateau, and additional environmental compensation in the form 
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of a similar programme in the Heaphy River area for 35 years. We have 

found that predator control is likely to provide benefits for important 

indigenous species in these areas, though the extent of these benefits is more 

speculative. While we do not consider there is sufficient evidence to sustain 

the claim of net gain for fauna, particularly on Denniston, on the balance of 

probabilities we think the gains elsewhere on the plateau will largely 

mitigate the adverse effects of the proposal on fauna on the mine site.  

[326] That is not the situation with areas of significant indigenous 

vegetation. 

[327]  A number of rare species, notably two Sticherus species, Euphrasia 

wettsteiniana and Peraxilla tetrapetala are likely to be lost. In the case of 

pink pine, even if a proportion of the species survive VDT, specimens 

hundreds of years old would be substantially cut back to achieve their 

translocation. Some species, on the applicant's own evidence, would take 

centuries to regain their present condition.  These are significant effects. We 

reiterate the evidence of a witness called by the applicant, Dr Glenny 

amongst others, that the "Sticherus Ridge" is outstanding. We return to that 

matter in our final assessment under s 5. But we indicate here that we do not 

consider such effects offset, or compensated for. Significant areas of 

indigenous vegetation are not protected. And we add that the relevant 

subsection of the Act, s 6(c) does not include the qualifier ''from 

inappropriate subdivision, use and development."  

[328]  That qualifier is included in s 6(a) which requires us to recognise 

and provide for the preservation of the natural character of (inter alia) 

wetlands and lakes and rivers and their margins. As we have indicated, there 

will be adverse effects on pakihi wetlands, seepages and a small area of 

Chionochloa rubra wetland which would be removed entirely during the 

mining operation. Likewise, 6.7km of streams would be removed during 

mining, to be replaced by 4km of streams on the ELF. It is acknowledged 

that the natural character of the reinstated streams would for some time be 

less than that now existing. Recolonisation by bryophytes is expected to be 

slow, and Dr Stark, while confident that invertebrates would re-establish, 

does not have the evidence to suggest a likely timeframe. 

[329]  For the sake of completeness we add that some of the affected 

tributaries of the Whareatea River are ephemeral, and it is unlikely that the 

loss of stream length would have any effect on water quality and quantity 

further downstream. Further, the take proposed from the Waimangaroa 

would in our view leave the natural character of that river intact. 

[330]  We return to the question of whether the adverse effects on wetlands 

result in the development of the mine being "inappropriate." The adjective 

calls for a value judgement. Ms Bodmin's evidence that both pakihi and 

seepages would remain well represented on the plateau and the efforts BCL 

has taken to reduce the extent of chionochloa rubra fenland affected, 

considerably reduce the degree to which the proposal constitutes 

development from which wetlands require preservation. 

[331] Overall, in terms of s 6, we find that the requirement to protect areas 

of significant indigenous vegetation tells against the proposal. The 

requirement to recognise and provide for the preservation of wetlands from 

inappropriate development also does so, but not as strongly. 



 

 

[332]  Buller Coal properly referred us to the judgement of the High Court 

in NZ Rail v Marlborough District Council citing the following passages: 

The recognition and provision for the preservation of the natural character 

of the coastal environment in the words of s 6(a) is to achieve the purpose 

of the Act, that is to say to promote the sustainable management of natural 

and physical resources. That means the preservation of natural character is 

subordinate to the primary purpose of the promotion of sustainable 

management. It is not an end or an objective on its own but is accessory to 

the principal purpose ... It is certainly not the case that the preservation of 

natural character is to be achieved at all costs. The achievement which is to 

be promoted is sustainable management and questions of national 

importance, national value and benefit, and national needs must all play 

their part within the overall consideration and discussion. 

The same considerations apply when considering wetlands under s 6(a) and 

significant indigenous vegetation under s 6( c).  

[333]  In turning to s 5 of the Act, we remind ourselves from that decision 

that: 

... the application of s 5 involves an overall broad judgement of whether a 

proposal will promote the sustainable management of natural and physical 

resources., that approach recognises that the RMA has a single purpose, and 

such a judgement allows for comparison of conflicting considerations, and 

the scale and degree of them and their relative significance or proportion in 

the final outcome. 

In this case we find the task more than usually complex. The proposal 

provides significant enablement in the form of high quality employment in 

the Buller District.  It provides enablement to the New Zealand economy by 

stimulating a "shuffling upwards" in the labour market. These benefits are 

not to be underestimated. 

[334]  Alongside this enablement, the proposal, if implemented, will have 

adverse effects of some proportion on areas of significant indigenous 

vegetation, including locally and nationally endangered plant species and 

ecosystem. Together with these effects there are effects on wetlands, perhaps 

of lesser significance because of what will remain on the plateau, and a 

considerable reduction for some time in the amenity of the mine site and its 

surrounds. In addition to these adverse effects which are not avoided, 

remedied or mitigated, the life that the rehabilitated ecosystems support on 

the mine site will be less fit, rich and diverse than those presently existing. 

We hold that to be a relevant matter under s 5(2)(b ). 

[335] Overall this case is quite finely balanced, rather as was found by the 

first instance hearing commissioners. So finely balanced indeed that while 

our present inclination is to grant consent, much will ultimately turn on 

whether appropriate conditions can be worked out and whether some others 

can be offered by the applicant on an Augier (volunteered) basis. These 

matters have been discussed extensively throughout this decision. Our 

preliminary view as just said is that with such conditions appropriately 

framed, consent is likely. But we share the view of the respondent that the 

conditions presently offered to the Court would not alone satisfactorily 

underpin consent to the application. For the guidance of the parties, we set 

out our concerns. 



 

 

[103] Forest and Bird submitted that in [326] the Court found that s 6(c) was not 

met for significant indigenous vegetation.  Forest and Bird then submitted that the 

implication of singling out that part of s 6(c) is that the Court must have concluded 

that a decision to grant consent would recognise and provide for the remainder of 

s 6(c), the protection of significant habitats of indigenous fauna, and that this appears 

to be its conclusion in [325]. 

[104] I do not agree.  Reading all the paragraphs, and in the context of the whole 

case, it is clear that the open cast mining entailed in the EMP would remove some of 

the significant habitat of indigenous fauna.  Second, I do not read these paragraphs 

as intending to provide for the protection of significant habitats which were 

inevitably going to be partly removed.   

[105] Rather the Environment Court recognised, when citing New Zealand Rail and 

Marlborough District Council, that notwithstanding the strong language of s 6(c), the 

preservation of significant indigenous flora and significant habitats of fauna might 

have to bow to the promotion of the mine as part of the promotion of sustainable 

management of natural and physical resources, applying s 5(2). 

[106] Having recognised that, the Environment Court then turned not to protecting 

what was going to be lost, s 6(c), but intending addressing the issue of the partial 

loss of the ecosystem, in the conditions, [335].  They were not just confined to 

addressing plant species, they refer to the ecosystem.  I am not persuaded that the 

Environment Court lost sight of the terms of s 6(c).  More pertinently, they 

recognised that s 6(c) may have to bow to sustainable management under s 5(2), in 

this case.  That is a decision on the merits, yet to be completed by the Environment 

Court.   

[107] Forest and Bird submitted that the HBEA is not relevant to s 6(c), as it does 

not contain a common habitat with the EMP footprint.  This is not a proposition of 

law.  It is, at best, a merit argument.  Once it is acknowledged that it is not possible 

to maintain protection of habitat within the EMP footprint, then it is not possible to 

apply s 6(c) as requiring protection of the habitat, let alone of significant fauna.  

They will go, habitat and fauna.   



 

 

[108] It is, however, a relevant consideration for the Environment Court to consider 

the positive effects of the HBEA when considering the implications of not being able 

to protect habitat and fauna in the EMP footprint.   

[109] For these reasons, I do not think there is an error of law in these paragraphs 

of the decision. 

Eighth error of law – Barren Valley – relevance of cost and viability of the mine 

[110] The Environment Court found that the mine footprint was significant 

indigenous vegetation in terms of s 6(c) and the applicable plan criteria, and that 

Sticherus Ridge was outstanding, following agreed evidence from witnesses from 

both parties.  This was due to the presence of a number of threatened and at risk 

plants.  The mining proposal will result in the destruction of the Barren Valley and 

the Sticherus Ridge, as it is to be used as an overburden dump, with the volumes of 

overburden sufficient to overtop the valley and cover Sticherus Ridge. 

[111] During the course of the hearing, the Court asked for evidence on whether the 

mine could be developed in such a way as to avoid the Barren Valley and Sticherus 

Ridge.  Mr McCracken prepared a brief of evidence on behalf of BCL, in which he 

advised that the Barren Valley could be avoided, but this would have impacts on 

logistics, including greater distance for fill to be hauled and double-handling of 

material.  Mr McCracken concluded there would be a number of consequences of 

avoiding the Barren Valley, including in relation to costs and minable coal and 

rehabilitation, which would have an overall impact on project economics. 

[112] The Environment Court refused to impose conditions protecting the Barren 

Valley and the Sticherus Ridge: 

[339] We have come to the conclusion that the logistics and likely 

consequent cost of endeavouring to preserve these features, which are 

essentially just off centre in the mine footprint, would on balance be too 

great. 



 

 

[113] Included in that analysis was a judgment that the likelihood of successful 

transplantation is low, so that in the event of a consent the most probable outcome is 

that these rare plants would be lost.
27

   

[114] Forest and Bird submitted that it was long established in a number of 

Environment Court decisions that cost and economic viability, or profitability of a 

project, are not matters for the Environment Court.  Rather, they are decisions for the 

promoter of the project.  Otherwise the Environment Court would be drawn into 

making, or at least second guessing, business decisions.
28

 

[115] All of these decisions are addressing the big question as to whether or not a 

project will be economically viable.  The leading decision is that of the High Court 

in NZ Rail Ltd v Marlborough District Council, Greig J.  It concerned the proposals 

and plans of Port Marlborough to develop and expand the port of Picton into the 

neighbouring Shakespeare Bay, and to construct and establish there a port facility to 

service the export of bulk products, including timber and coal.  The local authorities 

concerned gave approval to the development, so far as it related to the expansion of 

the port for the purpose of export of timber, and refusal to approve the 

extension/expansion of the port as a coal export service.  There were appeals and 

cross-appeals to the Planning Tribunal. 

[116] One of the planks of NZ Rail’s challenge of the proposed development was a 

claim that the cost of the whole development was likely to be significantly greater 

than had been estimated.  The result of this would mean that, in order to service the 

cost, port fees would have to be increased, but because, for competitive reasons, it 

would be necessary to hold costs to the users of the timber and the coal berths, the 

costs would therefore fall on other port users, and in particular on NZ Rail as the 

predominant principal user of the port.  Counsel for NZ Rail, Mr Cavanagh 

submitted that financial viability was a relevant consideration under Part 2 of the 

RMA.   
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[117] Greig J found:
29

 

Financial viability in those terms is not a topic or a consideration which is 

expressly provided for anywhere in the Act.  That economic considerations 

are involved is clear enough.  They arise directly out of the purpose of 

promotion of sustainable management.  Economic wellbeing is a factor in 

the definition of sustainable management in s 5(2).  Economic considerations 

are also involved in the consideration of the efficient use and development of 

natural resources in s 7(b).  They would also be likely considerations in 

regard to actual or potential effects of allowing an activity under s 104(1).  

But in any of these considerations it is the broad aspects of economics rather 

than the narrower consideration of financial viability which involves the 

consideration of the profitability or otherwise of a venture and the means by 

which it is to be accomplished.  Those are matters for the applicant 

developer and, as the Tribunal appropriately said, for the boardroom. 

[118] The scope of the remarks of Greig J, which are appropriate to that context, 

have no application to the discrete issue being examined by the Environment Court 

in this case: the proposal to shift the place for the overburden to be placed in order to 

protect some rare plants.  This latter issue is a mitigation of one adverse effect in a 

complex project.  There is nothing in the Act which prevents a consent authority 

from making a proportionate decision assessing the cost of a particular proposed 

condition.  This is quite a different exercise from embarking on judging the merit of 

an application against the financial viability of the project.  The Environment Court’s 

treatment of this issue does not disclose any error of law. 

Materiality of error 

[119] The High Court sitting on appeal on questions of law will only intervene in 

the decision making of the Environment Court if an error of law has been identified 

and, as a matter of judgment, the Court considers the error is of materiality to the 

decisions being made by the Court.
30

   

[120] In this case, the appeal is against an interim decision.  The Environment 

Court is sitting again on 12 June 2013 to consider the efficacy of submissions.  The 

Environment Court has not yet made a decision whether or not to grant the 

application.   
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[121] Had this been an appeal against the final determination of the Environment 

Court to grant a decision, then a real issue of whether the errors identified are of 

sufficient materiality would confront the Court.  This is not the case, because of the 

interim character of the Environment Court decision. 

[122] The most important aspect of this judgment is the view of this Court that the 

RMA keeps separate the relevant consideration of mitigation of adverse effects 

caused by the activity for which resource consent is being sought, from the relevant 

consideration of the positive effects offered by the applicant as offsets to adverse 

effects caused by the proposed activity. 

[123] Forest and Bird wanted also a clear finding that mitigation considerations 

should get a greater weighting than offset considerations.  I have not made that 

finding.  This is because it all depends on the context, including the degree of 

mitigation and the scale and qualities of the offset. 

[124] While I have disagreed with the Environment Court’s use of the concept of 

“offset mitigation”, and of using “offset” and “compensation” interchangeably, I 

have no basis to judge whether refining the use of these terms, on the basis of this 

judgment, will materially affect the deliberations of the Environment Court. 

Conclusion 

[125] That said, given that the Environment Court has not yet finally decided the 

case, I think it is appropriate that I do refer this decision back to be considered by the 

Environment Court, who, as a result, are required to keep mitigation considerations 

separate from offset considerations. 

[126] I do not make a formal finding against the use of the term “compensation” or 

“environmental compensation”, because it was not directly put in issue.  

[127] Costs are reserved.  Forest and Bird has been partially successful. 
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Decision No: C 1/7/99

IN THE MATTER of the Resource Management Act 1991

IN THE MATTER of an application for declarations under
section 311 of the Act

I

BETWEEN MARK ALAN GEBBIE

ENF: 116/98

Applicant

THE BANKS PENINSULA
DISTRICT COUNCIL

Respondent

BEFORE THE ENVIRONMENT COURT

Environment Judge Jackson (sitting alone under section 279 of the Act)

HEARING at CHRISTCHURCH on 2 December 1998

APPEARANCES

Mr R J Somerville QC and Mr M R D Guest for the applicant
Mr K G Smith for the respondent
Ms M Perpick for the Canterbury Regional Council under section 274 of the Act
Mr 0 R Cassidy for himself and Mrs B M Cassidy under section 274 of the Act

DECISION

[A] The Application for declarations

1. On 20 July 1998 the Court received an application by Mr M A Gebbie for

declarations ("the application") under section 311 of the Resource

Management Act 1991 ("the RMA" or "the Act"), naming the Banks- .
Peninsula Council ("the Council") as respondent. Subsequently other
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persons including the Canterbury Regional Council ("the CRC") and Mr 0

Rand Mrs B M Cassidy gave notice that they wished to be heard under

section 274 of the Act. Only the persons named under "Appearances"

actually appeared at the hearing. The application was for the following

declarations:

(a) The act of quarrying minerals, including rock and stone,

from an existing quarry site on the land being contained in

Certificate of Title 21A1450, will not contravene the

Resource Management Act 1991; or

(b) The act of quarrying minerals, including rock and stone,

from an existing quarry site on the land being contained in

Certificate of Title 21A1450, will not contravene the Banks

Peninsula Transitional District Plan; and

(c) The act of quarrying minerals, including rock and stone,

from an existing quarry site on the land being contained in

Certificate of Title 21AI450 will not contravene the Banks

Peninsula Proposed District Plan; or

(d) The act of quarrying minerals, including rock and stone,

from an existing quarry site on the land being contained in

Certificate of Title 21A1450, is an existing use within the

meaning of section 10 of the Resource Management Act

1991 (my emphasis).

2. The grounds of the application are that Mr Gebbie has an equitable interest

in the land located in Gebbies Valley, Banks Peninsula, containing an area

of 10.0488 hectares ("the land") and comprising Certificate of Title

21A/450 (Canterbury Land Registry). The land was granted to his family in

December 1869, with no reservation on the title or subsequent titles.. as to

the minerals on, in or under the land. Those minerals (with the exc~!ion of

gold, silver, petroleum, and uranium) are privately owned by Mr Gebbie.
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3. A number of affidavits were filed in support of the application. Mr Gebbie

submitted two affidavits, the first sworn on 13 July 1998 ("the first

affidavit") and the second on 20 November 1998 ("the second affidavit").

The first affidavit set out a general history of the land whilst the second

affidavit was specifically aimed at proving existing use rights'. A planner,

Mr J Kyle, also filed two affidavits. Their purpose was to outline the

relevant provisions of the Council's planning instruments. Mr J C Dunbier,

a geologist, filed an interesting but minimally relevant affidavit describing

the geology of the area and the minerals on the site. Finally there was one

affidavit in opposition by neighbouring land owner Mr 0 R Cassidy, on

behalf of himself and his wife. Their property encircles the land on three

sides, and they oppose any quarrying on the land.

4. This decision is set out in the following way:

• the background is set out in [B];

• the application for a declaration that quarrymg the land will not

contravene the RMA is dealt with in [Cl;

• the applications concerning the Council's plans are in [D];

• the 'existing use' issues are in [E];

• the Court's conclusions are in [F].

[B] Background

5. Mr Gebbie states in his first affidavit that he wants to reopen and operate an

existing quarry on the land in Gebbies Road so as to extract minerals

including rock and stone. He says that in December 1869 the Crown

granted the land to his family. In 1902 the land was sold to Mr S F~ Tait.

See declaration (d) in paragraph 1 of this decision.

I
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After further owners had come and gone, in 1957 his father repurchased the

land and it has been in the family since. During the renewed Gebbie

ownership the land has been used for farming. The quarry site on the land

("the quarry site") is covered largely by gorse and scrub and is of little value

from a farming perspective. Mr Gebbie states that in 1988 his father died

leaving a half share of the land in the name of his trustees and the other half

in the name of his mother. She died in 1996 and since then a Deed of

Family Arrangement has been signed making Mr Gebbie the sole

beneficiary of the land.

6. In both the 1920's and agam III the 1940's a commercial quarry had

operated on the site. Mr Gebbie states that in late 1990 his family "decided

to re-open the quarry in order to extract the rock and stone for building

purposes ... including road metal and export". Written consent from the

Ministry of Commerce was obtained. Mr Gebbie also says that he was

given oral approval by officers of the Council, but that the Council later

withdrew its consent. Mr Gebbie says he was informed he would need land

use consent, which he duly applied for.

7. On 13 December 1991 the Council granted an application to quarry rhyolite

and greywacke from the quarry site. This was appealed by a number of

parties and on 20 May 1993 the Planning Tribunal issued an interim

decision permitting a modest degree of quarrying for the purpose of

obtaining samples. In the meantime Mr Gebbie had obtained consents from

the CRC to discharge to air and water. He states that in May 1997 the

Environment Court cancelled the interim decision with the result that he can

now not quarry the minerals on the land.
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[Cl Will quarrying the land contravene the RMA?

Summary ofthe issues

8. The first issue is whether quarrying the land will contravene the RMA. The

argument of Mr Somerville QC for the applicant was lengthy and multi­

faceted. I will traverse what I perceive as the important aspects of it shortly,

but first I paraphrase Mr Somerville's summary of the argument. Its steps

are:

(1) the minerals on the land are privately owned;

(2) the right to mine privately owned minerals is a common law right;

(3) Mr Gebbie had authority to mine the minerals in 1991 under the

Mining Act 1971 ("the MA") and the Quarries and Tunnels Act 1982

("the Q & TA").

(4) the right to mine or quarry continues today;

(5) the Town and Country Planning Act 1977 ("the TCPA") did not apply

to the common law right; OR

(SA) if the TCPA did apply, then

(6) (in any event) the common law right is not abrogated by the RMA.

None of the parties challenged assertions (1) and (2). On reflection I

consider assertion (3) is inaccurate; assertion (4) is an oversimplification in

that it may need to be qualified; assertion (5) is incorrect and (SA) is not

relevant. I return to those matters later. The real question concerns

assertion (6) and is whether the common law right(s) to quarry or mine land

are abrogated or qualified by the RMA.

I
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Counsel's submissions

9. Mr Somerville's starting submission was that it is presumed that a statute is

not intended to interfere with or prejudice established property rights or

other economic interests, except under clear authority of law construed

according to the legislative intent. 2 He referred to the decision in

Ashburton Borough v Clifford'. The Court of Appeal there adopted a

passage from the High Court decision in the same case" where Wilson J,

referring to the Town and Country Planning Act ("the TCPA 1953") stated:

In construing its terms, the courts, in accordance with established

principles, will not adopt a meaning which takes away existing rights

ofproperty owners further than the plain language of the statute, or

the attainment of its object according to its true intent, meaning and

spirit, requires.

10. Counsel also submitted that there is a presumption that an Act is not

intended to limit common law rights, or otherwise alter the common law, or

completely alter the principle of law contained in a law which it amends,

unless the Act does so clearly and unambiguously.' He said that in this

case, the effect of the presumption is that the RMA may be given a limited

construction so that it does not destroy a fundamental common law right,

involving the use of one's private property in a reasonable manner. He

quoted from Statute Law in New Zealand:"

I

2 Halsbury's Laws ofEngland, 4th Edition, Vo144(1), para 1464 and The Laws ofNZ,
"Statutes", Garth Thornton page 173, 174-177.
[1969] NZLR 927 at 943.
Clifford v Ashburton Borough [1969] NZLR 446.
Mitchell v Licensing Control Commission [1963] NZLR 553 at 558 and Hawkins t' •

Sturt [1992] 3 NZLR 602 at 610.
J F Burrows, Statute Law in New Zealand, Butterworths 1992 at p.161.



7

Once the courts were most protective of private property. This

protection has, understandably, diminished in the area of planning

and land use legislation: here the public interest in the control ofland

use prevails. Even now, however, the courts will not adopt a

construction which takes away existing property rights more than the

Act and its proper purpose require.

11. Mr Somerville also said that the presumption against altering established

principles of common law complements and is reinforced by the New

Zealand Bill of Rights Act 1990 ("the NZBR"). He cited section 6:

6. Interpretation consistent with Bill of Rights to be preferred ­

wherever an enactment can be given a meaning that is consistent

with the rights or freedoms contained in this Bill ofRights, that

meaning shall be preferred to any other meaning.

Section 21 of the NZBR also provides that everyone has the right to be

secure against unreasonable seizure of property. He referred to Falkner v

Gisborne District Council' in which the appellant argued that if the Council

did not place coastal protection works, that would effectively be "seizure"

of property" because land lost to the sea vests in the Crown. The High

Court rejected this because "seizure" suggests forcible taking of possession,

capture or confiscation and is suggestive of some sort of human agency

rather than a gradual process of nature.

12. Mr Somerville submitted that unlike Falkner any restrictions on Mr

Gebbie's common law right to mine minerals results from intervention of

[1995] NZRMA 462.
Under s.21 of the NZBR.
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human agency by imposing land use controls for the purposes of managing

natural and physical resources pursuant to the RMA, which can amount to a

removal of the right to use the minerals. He also cited section 85 of the

RMA saying that that indicates land should be capable of reasonable use.

He concluded by saying that the policy of the RMA and the ordinary words

in the legislation indicate the common law right to mine private minerals is

not abrogated by the ability of territorial local authorities to impose land use

controls in the RMA.

13. It was Mr Somerville's submission that the overall purpose of the RMA

focuses not on mining minerals as. a land use, but rather on the effects that

mining might have on air and water. He said this is consistent with section

107 of the Crown Minerals Act 1991 ("the CMA") as amended in 1993, the

intention of this being that mining operations should be subject to

environmental controls relating to air and water, but the actual removal of

the minerals from the land is addressed pursuant to the CMA when it comes

to the granting of mining privileges such as a mining licence, and by the

common law with regard to privately owned minerals.

Consideration

14. My first concern is that assertion (6) is not appropriately worded, so that in

a sense Mr Somerville has been pulling a straw man to pieces. Mr

Somerville phrased assertion (6) with a reference to the RMA abrogating ­

that is, nullifying or repealing - common law rights to quarry or mine. In

my view that it is not correct because it is an over-statement. The core

question in this case is whether the common law rights to quarry or mine

may be controlled/modified under the RMA? In my view the answer to that

question is "yes" for the reasons I give below. However it does not follow

that the common law rights are automatically and completely abrogated.
"!'" •
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15. The purpose of the RMA is expressly defined as being to promote the

sustainable management of "natural and physical resources"." That term is

defined as including

...land, water, air, soil, minerals and energy, all forms ofplants and

animals ... , and all structures!",

The term "mineral" is defined indirectly. Section 2 of the RMA adopts the

definition in the CMA and that states: 11

"Mineral" means a naturally occurring inorganic substance beneath

or at the surface of the earth, whether or not under water; and

includes all metallic minerals, non-metallic minerals, fuel minerals,

precious stones, industrial rocks and building stones, and a prescribed

substance within the meaning ofthe Atomic Energy Act 1945.

Thus if one looks simply at the definitions in the RMA it appears that

minerals are within the resources to be managed under the Act. If one looks

more widely - at the purpose and scheme of the Act according to the

accepted principles'? of statutory interpretation - I consider the same result

emerges.

16. I look first at the purpose of the Act, which is the promotion of sustainable

management of natural and physical resources.P in more detail. That term

is defined to mean: 14

...managing the use, development, and protection of natural and

physical resources in a way, or at a rate, which enables people and

communities to provide for their social, economic, and cultural

wellbeing and for their health and safety while -

10

11

12

13

14

Section 5(1) RMA.
Section 2.
Section 2 CMA.
J F Burrows Statute Law in New Zealand, Butterworths 1992 at p.99.
Section 5(1) RMA.
Section 5(2) RMA.

,.. .
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(a) Sustaining the potential of natural and physical resources

(excluding minerals) to meet the reasonably foreseeable needs of

future generations; and

(b) Safeguarding the life-supporting capacity ofair, water, soil, and

ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of

activities on the environment (My emphasis)."

Thus while natural and physical resources including minerals have to be

managed sustainably there is one express exclusion. There is no duty to

manage the use of minerals" so as to sustain their potential to meet the

foreseeable needs of future generations. In other words any attempt under

the RMA to control the rate at which New Zealand runs out of minerals is

illegal. I consider that the exclusion of use of minerals from section 5(2)(a)

makes it clear that the use of minerals and especially the activities of

extracting them (i.e. mining and quarrying) are to be managed sustainably

in every other way.

17. The most relevant part of the scheme of the RMA is in Part Ill, in particular,

in the restrictions on use of land contained in section 9. This states

(relevantly):

(1) No person may use any land ...

(4) In this section, the word "use" in relation to any land, means-

(b) Any excavating, drilling, tunnelling, or other disturbance of

the land ....

Section 5(2).
Section 5(2)(a).
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Section 9 has the result that anyone who owns the minerals on any Iand'?

may mine or quarry them as they wish unless there is a rule in a district plan

controlling that activity.

18. On the interpretation of section 9, Mr Somerville submitted that the

definition of "land" in the RMA does not include "minerals" and therefore

the restrictions in relation to "land" in section 9 should not include

restrictions over minerals as well: Parliament would have expressly

included "minerals" if it intended them to be there. He then submitted that

privately owned minerals should not be included as "land" because that

would be contrary to the purpose of the RMA which specifically excludes

minerals from being sustainably managed for future generations (section

5(2)). He said that using the land for mining, quarrying or extracting

private minerals cannot be sustainably managed and therefore should not be

read as being covered by the RMA. Straining the word "use" to include

quarrying for minerals would not promote the purpose of the RMA. It was

his opinion that if this purposive interpretation is given to section 9, it

would give effect to the underlying purpose of the RMA. He said that the

RMA was not meant to control the use of private minerals and it is of note

that it did not repeal the Mining Act 1971 or the Quarries and Tunnels Act

1982.

19. In my view "land" is deliberately not defined precisely in the RMA as it is

meant to encompass most of the general senses in which the word is used.

A dictionary definition 18 of "land" includes:

(1) the solidpart ofthe earth's surface (opp. SEA, WATER, AIR)

(2) an expanse ofcountry; ground; soil

Of course gold, silver and some other minerals are owned by the Crown: see the Crown •
Minerals Act 1991.
The Concise Oxford Dictionary 8th ed, (1990)
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To those two senses I would add "land" in the sense of legal interests or

estates. In my view minerals are a part of the land in the general sense in

which the term is used in the RMA. This is emphasized by section 9(4)

quoted earlier which defines "use" in relation to land as including any

"disturbance ofland".

20. Nor is Mr Somerville correct when he asserts using the land for mining

cannot be sustainably managed. He referred only to section 5(2)(a) which

expressly does not apply to quarrying or mining. However the remaining

parts of section 5(2) do not (as Mr Somerville appeared to claim) only relate

to air and water; they also relate to safeguarding the life-supporting capacity

of soil and ecosystems."

21. Common law rights are rarely, if ever, absolute. For example in Paprzik v

Tauranga District Councii" , Fisher J held that

... the ordinary citizen's common law right to use a publicly dedicated

highway is not absolute. In addition to any limitations in the terms of

the original dedication, it is qualified by the fact that it is a right of

passage only, the reasonable requirements of other road users, and

any superimposed legislation.21

In a similar way common law mining rights are subject to the various duties

imposed under the common law of mining"; the law of tort"; and (I hold)

'superimposed' legislation such as the RMA.

I

19

20

21

22

23

Section 5(2)(b).
[1992] 3 NZLR 177.
Atp.184.
See Halsbury's Laws of England 4th Ed. Vo131.
Rylands v Fletcher (1868) LR3 HL 300; [1861-73] All ER 1 and Pride ofDerby and > •

Derby Angling Association Ltd v British Celanese Ltd [1953] Ch.149, [1953] All ER
179 (CA).
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22. Thus I hold that the common law rights of a property owner - including the

right to mine or quarry - can be modified or even abrogated under the Act. I

respectfully apply the principles in Falkner v Gisborne District Councit".

Barker J stated:

The Act prescribes a comprehensive, interrelated system of rules,

plans, policy statements and procedures, all guided by the touchstone

ofsustainable management ofresources. The whole thrust ofthe

regime and the regulation and control of the use of land, sea and air.

There is nothing ambiguous or equivocal about this.

It is a necessary implication of such a regime that common law

property rights to the use ofland or sea are to be subject to it.25

Really Mr Somerville has over-emphasised the issue by asking whether the

common law right has been "abrogated". Section 9 of the RMA makes it

clear that common law rights are not modified, let alone removed, unless

and until a district plan takes that step.

23. It has always been assumed under the TCPA and also under the RMA that

landowners who also own the right to minerals (other than gold and silver)

but do not have a mining licence (under the MA) or a mining permit (under

the CMA) need to obtain planning or, latterly, resource consent. Planning

and Development Law in NZ26 states:

... the implementation ofmining without a mining privilege granted by

I

[1995] NZRMA 462 (HC). - •
[1995] NZRMA 462 at 477.
Volume 11, Professor KA Palmer, The Law Book Company Ltd (1984) at p961.
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the Minister would be subject to consent by the District Council in

accordance with the district planning scheme provision. The Council

on a planning application, could impose conditions as to land

utilisation.27

In "Environmental and Resource Management Law "28 it is said:

If the legal ownership ofa mineral resides with the Crown, the Crown

Minerals Act regulates any prospecting, exploration or mining ofsuch

minerals." Ifa particular mineral is not owned by the Crown, then its

allocation will be a decision for the mineral owner under private

law," Accordingly a minerals permit will not be required under the

[Crown MineralsJAct.31

I agree with that passage provided that it is recognized that the extraction

process (the activity of quarrying or mining) may be controlled under the

RMA generally, and section 9 in particular. I consider that application of

the general principle in Falkner is a complete answer to the general

question in this case: the common law rights are subject to qualification

(and sometimes abrogation) under the RMA.

24. Nor can Mr Gebbie rely on section 85 of the RMA indirectly. If he thinks

he has a remedy under that section because one of the Council's plans

renders the land incapable of reasonable use, then he should apply directly

27

28

29

30

Private mining contrary to the District Scheme could be prohibited.
Environmental and Resource Management Law 2nd Edition, D A R Williams,
Butterworths, 1997 at p218.
The footnote refers to section 8 of the CMA.
The footnote states: "See the long title to the Act and ss8, 25(IA) and 30(1). However, "
the owner of the fee simple in the land will not necessarily own the minerals located on
or below his or her land."
The footnote states "Although, there may be RMA implications in relation to the use of •
the relevant land, water and air resources in exploring for or developing the relevant
minera1."
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under section 85.32 As for the argument that the RMA is a breach of the

NZBR, or at least inconsistent with it, because there has been a seizure of

Mr Gebbie's common law rights, I consider that there are three answers to

that:

(a) there has been no seizure under the RMA itself - section 9 recognizes

that people may exercise their common law rights until a plan states

otherwise;

(b) if there is any kind of seizure under the district planes) then there is a

remedy under section 85;

(c) in the end section 6 of the NZBR concedes there may be

inconsistencies - although I consider if there is any seizure in this case

it is a relatively minor one and it may not be unreasonable (although

that has not been argued).

Subsidiary Arguments

25. I have held that Mr Somerville's assertion (6)33 can be dealt with directly,

rather than as a necessary consequence of the earlier steps in his argument.

In other words assertion (6) is a nonsequitur: it does not follow from steps

(1)-(5). However, in deference to Mr Somerville's argument I now deal

with his arguments on assertions (3) and (5) as summarized in paragraph 8.

26. Mr Somerville submitted that at common law a tenant in fee simple was

prima facie entitled to all minerals under his or her land, except for gold and

silver which belong to the Crown by prerogative right. He said that

minerals could be reserved to the Crown, when land was alienated from the

Crown to individuals, by Crown grant and some statutes reserved land to

the Crown. However on or after 1 April 1973 in all alienations from the

Crown every mineral existing in its natural condition on or under the

I

See Steven v Christchurch City Council [1998] NZRMA 289.
See paragraph 8 above.
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surface of the land is reserved in favour of the Crown". I note in passing

that Mr Smith, for the Council, was wrong when he said that tracing lineage

was not necessary because the owners of land (if the title is silent as to

minerals) owns the minerals (other than gold and silver). I think the

position is accurately stated in Butterworths Land Law in New Zealand"

when it states:

As certificates of title do not always disclose statutory mineral

reservations it is necessary in order to ascertain whether a landowner

owns the minerals on or under the land, to search the title back to the

original Crown grant or certificate of title in lieu of grant and to

consider the effect of the relevant legislation in force at the time when

the land was alienated from the Crown or, as the case may be, at the

time when thefee simple was acquired from the Crown.

27. Mr Somerville submitted that NZ has inherited this common law right, and

prior to 1991 this right was recognised by statute (sections 35 and

41(2)MA) and was not modified by statute except for operational and safety

purposes to do with quarrying and tunnelling (section 32 of the Q&TA). He

reminded me that Mr Gebbie gave written notice to the Inspector of

Quarries in 1990 and received approval from the Inspector. The Inspector

was there when Mr Gebbie commenced quarrying, and section 32 of the

Q&TA was complied with. He also submitted that before 1991 there were

specific statutory criteria" for discontinuance of quarries, requiring the

occupier of the quarry to give written notice to the Inspector within seven

days after the date on which work on the quarry ceased. In this case there is

no evidence that such notice was given.

1

Section 8 of the MA and sections 10 and 11 of the Cr-.1A.
Section 8 of the MA and sections 10 and 11 of the CMA.
Section 33 of the Q&TA.

'" .
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28. Mr Somerville then went on to submit that the MA was an exclusive code

and the TCPA 1953 had no application to or authority over the MA. He

referred to the decision of the Court of Appeal in Stewart v Grey County

Councii" where it stated:

On our analysis, the Mining Act 1971 was intended to be an exclusive

code in respect of the use of land for mining purposes under the

mining licences granted under that Act.

He also noted that the MA was amended to make it clear that:

4A. Town and Country Planning Act 1977 not to apply -

Except as specifically provided in this Act, nothing in the Town and

Country Planning Act 1977 shall apply to the granting and lawful

exercise ofany mining privilege granted under this Act.38

29. Counsel stated that the mining which was covered in the MA, Coal Mines

Act 1979, Petroleum Act 1937 and the Iron & Steel Industry Act 1959 is

now addressed by the CMA. He referred to the long title to the CMA which

states that it is:

An Act to restate and reform the law relating to the management of

Crown owned minerals.

He said that the CMA contains transitional prOVISIOns which recognise

mining privileges granted under the MA39 and also has provisions

recognising access agreements'". The RMA has transitional provisions

I

[1978] 2 NZLR 577 at 584 (Richardson P).
Cases that recognise this are: Kopara Sawmilling Co v Birch and Grey County
Council 8 NZTPA 166, re Application by Westland Catchment Board 10 NZTPA 19&: •
Section 107 CMA.
Section 115 CMA.
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which recogmse current mining privileges relating to water as deemed

permits" but is silent on the common law. The CMA also recognises the

fact that a holder of a mining privilege may need to get resource

management approval to use common property such as air and water for

mining purposes".

30. Mr Somerville submitted that the CMA does not abrogate the common law

right, with the privileges granted under the MA surviving under the

transitional provisions of the CMA. He said that the MA recognised owners

of private minerals in that they were obliged to comply with Part VII of the

MA (relating to working, regulation and inspection of mines) or in the case

of quarries with the Q&TA. Under section 35 of the MA, private land could

be open for mining where minerals were not owned by the Crown and under

section 41(2) of the MA the owner of private minerals could not be

prosecuted for mining without a mining privilege.

31. He submitted that the control of mining of privately owned minerals was

not within the ambit of the TCPA or any district scheme prepared under it.

Also, the scheme is not given additional status in law so as to allow

minerals to come within the provisions of it after 1991, by changing the

provisions in the transitional plan in 1993 or by relying on the ordinances in

it as deemed rules pursuant to section 374 of the RMA. The effect of this

would be to give the RMA a retrospective effect that would lead to conflict

between section 41(2) of the MA and section 374 of the RMA.

32. I consider there are short answers to both steps (3) and (5) in Mr

Somerville's argument. They fail on the assumption or assertion that Mr

Gebbie had authority to mine under the MA and the Q&TA, because he did

not. His rights were and are the common law rights, unless modified or

Section 413 RMA.
Section 107.
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even extinguished by a plan under the RMA. As to the assertion that the

TCPA did not apply to the common law right, that is of academic interest

only now. But Stewart did not decide that. The CA in that case held that

the TCPA did not apply to rights under the MA; it did not decide anything

in respect of common law rights to mine.

33. Mr Gebbie cannot travel through legislation (now repealed) and amend his

common law rights by a sort of osmosis giving him statutory rights as well.

He does have common law rights but they are exactly as they always were.

If he had statutory rights then they might continue because of the operation

of the Acts Interpretation Act 1924, or because of savings/transitional

provisions in the CMA. But there is no claim by Mr Gebbie in his

application that he holds a mining privilege under the Mining Act 1971 and

Mr Somerville confirmed that was not Mr Gebbie's case. The only rights

Mr Gebbie has are the common law rights, and they may be modified, as I

have already held, under the RMA. Accordingly I cannot make the first

declaration sought to the effect that quarrying will not contravene the RMA.

[DJ Declarations concerning the district plans

34. The second and third declarations sought by Mr Gebbie are that quarrying

of the land will not contravene the transitional district plan and/or the

proposed district plan respectively. There was a difference between the

approach of Mr Kyle in his affidavits and that of Mr Somerville in his

arguments. Mr Kyle goes through the two district plans in considerable

detail trying to ascertain what the status of quarrying and/or mining would

be. Mr Somerville, on the other hand, basically argued that no resource

consent was required for quarrying or mining because Mr Gebbie had his

common law rights and they were not abrogated or, by implication,

qualified by the RMA. Thus his argument goes back to the issues I have
':'"" .

discussed in part [C] of this decision, where I held that common law rights
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to quarry or mine may be qualified and/or abrogated under the RMA. I hold

that it is a consequence of those powers, that a territorial authority has

power to introduce rules controlling mining and/or quarrying of land.

35. I do not have to consider the issues in respect of the plans much further. On

the applicant's own evidence it is clear that under the Council's transitional

plan the activity of quarrying or mining the land is at least discretionary,

and may be non-complying. That entails that it is difficult for me to make

the declaration sought. At present it is illegal to quarry the land since a

resource consent needs to be obtained. On the other hand, quarrying the

land will not contravene the transitional district plan if a resource consent is

obtained. In the circumstances I consider there is no useful purpose in

making the second declaration sought. Mr Gebbie should apply for a

resource consent ifhe wishes to quarry the land under the transitional plan.

36. I have the same problem with the third declaration as I had with the second,

that it is misconceived or at least premature. If Mr Gebbie thinks his

quarrying is a permitted activity then he should apply for a certificate of

compliance." If it is a discretionary or non-complying activity then he

should apply for a resource consent. It is quite inappropriate to make a

declaration when there are factual questions which should be considered

and resolved by the Council.

I

,.. .
Under section 139 RMA.
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[E] Existing use issues

37. Mr Gebbie states, in his second affidavit, that since 1970 he has undertaken

prospecting on a regular basis, especially from 1985 onwards, as he was

sending a lot of samples to Australia to try and gauge the interest in the

rock. He explained that the quarry has been established for approximately

57 years, it originally being used, amongst other things, to provide base

material for roading. Mr Gebbie says that in 1990 he decided to enlarge the

quarry but wanted to explore overseas marketing opportunities before

committing himself. In April 1991, after contacting the Ministry of

Commerce, he was informed that as it related to private minerals the

Ministry did not have to be involved. On 24 April 1991 he wrote to the

District Council outlining his plans and inquiring as to what he should do

but he did not receive any response. In addition he spoke to a representative

of the Mines Department in Greymouth, a specialist construction blaster, Mr

R G McGiffin, and road transport operators.

38. At the same time he put in a track to be used for farm operations and

exploring the quarrying prospects. Mr McGiffin recommended he put in a

further track slightly higher up the slope so it would be easier to remove

rock samples. A limited amount of blasting, with the approval of the

Department of Mines, was undertaken to complete this. An inspector, Mr A

Best, was present in June 1991 when blasting commenced. Mr Gebbie says

that Mr Paulin, the County Engineer, informed him on behalf of the District

Council that he could remove some sample rock, but only up to 200 tonnes,

and in accordance with this, in mid-June 1991, he removed 2 cubic metres

of rock, weighing approximately 3 tonnes. He says that he liaised at all

times with the District Council and Mines Department and complied with

all their requirements.
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39. He was then advised by the District Council that permission to take rock

samples had been withdrawn so he lodged a planning application with the

District Council on 17 June 1991. As stated earlier he was granted consent

but this was appealed and only modest quarrying was allowed under an

interim decision. Pursuant to this he took more samples in early 1994.

Some was sent to Christchurch Boy's High School and testing of the rest

showed it was suitable for aggregate requirements. The Planning Tribunal's

interim decision was cancelled on 5 May 1997 because the terms of the

interim decision were not observed.

40. Mr Gebbie says that the first sampling in 1991 gave good samples of

rhyolite. He took approximately three-quarters of a tonne to the Canterbury

Stone Company; some stone was crushed; ten kilograms of the rhyolite and

seven samples of cut coloured stone were sent to Japan; some samples were

delivered to Mr P Yeoman (who had proposed the gondola project); part of

the stone was delivered to local stone masons, John Tait & Co.; and samples

were sent to Australia, England and Europe. He says that he also had

discussions with the Canterbury Business Development Council who

indicated they were prepared to assist with finance. He also spoke to other

persons and received an enthusiastic response from most people, especially

Japan and the United Kingdom.

41. On those facts Mr Somerville submitted with respect to the existing use

argument" that the applicant had commenced quarrying work before the 1

October 1991 and continued taking material from the quarry after this date.

He cited from a High Court decision under the T & CPA:

Similarly, extension to an existing quarry within the same title may not

constitute a change to the use ofland,...45

I

Section 10 of the RMA.
AG v Cunningham[1974] INZLR 737 at 742, Cooke J.
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He submitted that the common law right was established lawfully many

years ago and the effects of the use of the land as a quarry are the same now

as they would have been then. Section 10 of the RMA relates to land use,

not mineral use and there is no suggestion that the land has not been a

quarry site and the implications for the use of that land as a quarry have not

changed for many years. He concluded by saying that the quarry does not

have to be a day to day operation.

42. For the Council Mr Smith contended that the critical ingredients for

establishing existing use under section 10 RMA are lawfulness, character,

intensity and scale. He submitted that Mr Gebbie's evidence is so lacking

in detail that it would not be appropriate for the Court to make any finding

in his favour. Mr Smith also pointed out inconsistencies between Mr

Gebbie's two affidavits. He asserted that Mr Gebbie's reference to "re-

open" a quarry is inconsistent with continuous operation to which section

10 directs the enquiry. He also said that Mr Gebbie making the resource

consent application, decided on by Judge Treadwell, is arguably

inconsistent with the claim now made. He said the Court's decision is

couched in language suggesting that the activities were not then underway.

He also pointed out that in his second affidavit Mr Gebbie states that the use

of the site as a quarry has been established for approximately 57 years and

that he deposes a desire to explore quarrying prospects which appear to

have occurred in April 1991. However in his first affidavit he talks of

reopening and operating the quarry and also says how the land up until now

has been used for pastoral farming. Mr Smith was also of the view that the

word "quarry" written on the topographical maps falls well short of proof of

existing use.

43. Mr Smith stated that Mr Gebbie in his second affidavit, directed at the
'"' .

existing use argument, does not distinguish between quarrying and
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prospecting and the quantities removed in prospecting are only vaguely

stated. What is contemplated by Mr Gebbie as quarrying is a larger

enterprise than prospecting. He mentioned the distinction identified in the

MA which creates different classes of licence between prospecting and

mmmg.

44. Mr Smith submitted that it would appear there have been large periods of

time during which there was no quarrying activity. He said there is no

evidence as to what happened once the Gebbie family alienated the land in

1902 and there is no evidence as to the use to which the quarry site was put

by Mr Gebbie's father from 1957 until 1988. Mr Gebbie does say in his

second affidavit that since 1970 prospecting has been undertaken however

even if this is sufficient Mr Smith submitted that there is no explanation of

what happened between 1985 and late 1990. He said that even it if is

accepted that from 1985 to the present Mr Gebbie has been prospecting, that

is not sufficient to preserve an existing use for anything other than

prospecting. Mr Smith submitted that Mr Gebbie's approaches to the

Ministry of Commerce in April 1991 to set up a quarry, implies that Mr

Gebbie sees a qualitative distinction between prospecting and quarrying and

in any event Mr Gebbie is silent on what has occurred between 1991 and

now.

45. Mr Smith also pointed out that at no stage during Mr Gebbie's application

for a resource consent did he instruct counsel to reserve his position with

respect to the existing use claim. A limited consent was granted and Mr

Smith pointed out that the subject-matter of the consent may be of such a

character that implementation of the consent has the effect of extinguishing

existing use rights."

46
-- .

Newbury District Council v Secretary ofState for the Environment (1980) 1 All ER
731 (HL).
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46. Mr Smith was also of the view that Mr Gebbie's own evidence raises issues

as to the character, scale and intensity of what. is proposed. Mr Smith

likened the current situation to that in Wellington Rugby Football Union

Inc. v Wellington City Councit" where it was held that the proposed

development of Athletic Park would change its character, intensity and

scale because of increased magnitude of effects generated by the floodlights

and use of function rooms for non-match activities. Mr Smith said at best

Mr Gebbie demonstrates prospecting but he does not say how much

material is proposed to be abstracted over any given period of time. He also

said it is not clear what Mr Gebbie proposes doing as part of his existing use

however he submitted that it is reasonable for the Court to infer that a

commercial enterprise is contemplated. Mr Smith finally submitted that the

onus is on the person seeking to establish that a use qualifies as an existing

use to satisfy the Court that the intensity and scale of the activity has not

increased." In his submission those tests have failed here.

47. Ms Perpick was also of the view that Mr Gebbie is only entitled to an

existing use right to continue prospecting. Past prospecting cannot give him

existing use rights to operate a quarry. She cited a passage from Russell v

Manukau City" where she submitted that Justice Elias made it clear that

the reference point for assessment of the use is the time when it was

established, before the planning controls were changed. She said that this

approach was adopted in Waitakere City Council v Gordon'". Applying it

to this case, the existing use rights are limited to whatever was first

"lawfully established" by Mr Gebbie.

W84/93.
Waitakere Forestry Park Limited v Waitakere City Council A77/94.
[1996] NZRMA 35 at 41.
A11/98, noted [1998] BRM Gazette 29.

- .
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48. Ms Perpick submitted that by operation of section 10(2) of the RMA, any

existing use rights Mr Gebbie may have had will have expired. She said Mr

Gebbie's prospecting use has been discontinued for a continuous period of

more than 12 months after the rule in the plan became operative or the

proposed plan was notified and he has not made any application for an

extension. She too noted that Mr Gebbie's affidavits are at odds with each

other as to what up until this point of time has taken place on the quarry

site. Ms Perpick cited Barlow and another v Christchurch City Councii"

as authority that Mr Gebbie in the present situation cannot rely on the

intermittent quarrying activities which may have taken place on this land in

the past to establish existing use rights.

49. I consider Mr Smith and Ms Perpick are correct in their submissions that the

evidence falls short of establishing that Mr Gebbie has existing use rights to

quarry the land. It even falls significantly short of establishing that Mr

Gebbie has existing use rights to prospect, or if he did have them, that he

has not lost them by dis-use. I have considered whether I should make a

negative declaration in view of Mr Gebbie' s sworn statement quoted in

paragraph 6 of this decision. In the circumstances I have decided simply to

refuse to make the declaration sought, thus leaving it open to Mr Gebbie to

reapply, if he can provide (much) more information to the Court and

reconcile a 're-opening' of the quarry with the alleged existing use. I do

this because Mr Somerville's main arguments were directed at the earlier

issues rather than to the existing use issue.

,. .

(1975) 5 NZTPA 174.
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IF] Outcomes

50. In the circumstances I exercise my discretion under section 313 of the RMA

so as to decline to make any of the declarations sought, or any other

declaration. Costs are reserved.

DATED at CHRISTCHURCH this 24- rtt day of June 1999.

,

Environment Judge

'"' .
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[1] Can an applicant contribute work which improves the environment to offset

adverse effects of an activity for which consent is sought? That general question arises

in this proceeding because the applicant and appellant J F Investments Limited ("JFIL")

has offered, as part of a package of mitigating and remedial work, to spend up to

$100,000 removing pine trees which mar the outstanding natural landscape of the

Queenstown Lakes District including the land on which it wishes to build a house.

[2] The specific issues in this case are:

(1) whether the applicant's offer of remedial work (mainly off-site) is relevant

under the Resource Management Act 1991 1 ("the RMA or "the Act")? and

(2) whether the remedial work is an 'other matter' which we should have

regard to under section 104(1)(i) of the Act and whether that section

imposes any restraints on environmental compensation? and

(3) if we find we have jurisdiction, whether the environmental compensation

in JFIL's offer is, with the other proposed mitigation, sufficiently

important to outweigh the negative effects of the house.

---- -- ~ ---------

In its form prior to the 2003 and 2005 Amendments.

-------_._---~-------
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Background

[3] Late in 2002 or early in 2003 JFIL applied" to the Queenstown Lakes District

Council for subdivision consent to make a boundary adjustment and for land use consent

to identify a building platfonnlbuild a house on its land (Lot 8 RM 040059, containing

35.4 hectares) at Seven Mile Creek near Queenstown. The Council refused consents

and JFIL then brought this appeal. By the end of the hearing before this Court, the land

use application' for the residential building platform was the only issue to be

determined.

[4] This Court issued an Interim Decision4 on 24 September 2004, in which it

allowed the appeal, reversed the Council's refusal of consent, and granted land use

consent to the appellant/applicant J F Investments Limited ("JFIL") for a residential

building platform on an identified position subject to resolution of conditions. Building

a house on an approved building platform is a controlled activity.

[5] There have been two delays in resolving the conditions and giving a final

decision. First, on 20 October 2004 the Queenstown Lakes District Council appealed to

the High Court. On 18 March 2005 Doogue J delivered a judgement' holding that the

High Court had no jurisdiction to consider the appeal when the relevant conditions had

not been settled.

[6] On 26 April 2005 the Environment Court issued a timetable for the service of

submissions on conditions. The parties duly lodged and served submissions as follows:

• On 10 June 2005 from Mr J R Castiglione for JFIL with a full suite of

conditions annexed;

• On 4 July 2005 from Mr G M Todd for the Council;

• On 28 July 2005 for JFIL in reply.

2

3

4

5

The copy application on the Court's file is undated.
The undated application by JFIL only ticks the box showing a 'subdivision' consent was sought. It
is clear from the description of the proposal and assessment of effects that a building platform is
also applied for.
Decision C132/2004.
H C, Invercargill CIV 2004-485-2278.

-------_._-_.__._--_._---------_...-._---
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Mr Todd's memorandum raises jurisdictional issues. The second delay has been caused

by this Court's members not having had time in late 2005 to consider and resolve the

interesting and important issues raised by the Council.

The matters to be regarded when determining the application

[7] After ascertaining the facts, the first important evaluative task of a consent

authority is to ascertain what matters are to be had regard to in making its decision. In

compliance with section 104(1) of the Act the Environment Court, in its Interim

Decision", considered the actual and potential effects of the proposed activity and the

objectives, policies, rules and other provisions of the proposed district plan and

concluded:

... Although it will form a small part of an extensive landscape, the introduction of a residence at

an altitude considerably higher than elsewhere on the western side of Seven Mile Creek would

have unacceptable effects on the landscape were not additional environmental compensation

offered ...

The 'environmental compensation' considered by the Court under section 104(1)(i) is

the offer by JFIL to remove wilding pines from the uphill half of its site; and to carry

out work up to the value of $100,000 removing pines from elsewhere in the surrounding

landscape and covenants not to further subdivide the allotment nor to place additional

houses on it.

[8] Since the term 'environmental compensation' is not used in the Act we should

first define what we mean by it. The concept arises in this way: an applicant for a

resource consent may choose or be required to avoid or mitigate or, occasionally, to

remedy the adverse effects of a proposal. Or the applicant may volunteer to remedy or

mitigate adverse effects of other activities. The offer may be fungible, that is of the

same kind as the values or resources being lost, or different; it may be to remedy or

mitigate adverse effects on-site or off-site. We define as 'environmental compensation'

any action (work, services or restrictive covenants) to avoid, remedy or mitigate adverse

effects7 of activities on the relevant area, landscape or environment as compensation for

6

7
Decision C132/2004 at para [20].
Theoretically any action under section 5(2)(a) and (b) may also be the positive limb of
environmental compensation.

- - - -------------- --- --------
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the unavoided and unmitigated adverse effects of the activity for which consent is being

sought. We also note that land may be offered by the applicant to ensure that the work

is carried out, services performed or restrictions complied with. The corollary of the

definition is that normal conditions to avoid, remedy or mitigate the adverse effects of

the activity for which consent is sought do not supply environmental compensation.

JFIL's offer ofenvironmental compensation and the Council's concerns

[9] The application by JPIL for subdivision and land use consent does not mention

off-site compensation. That was first mentioned, we understand, at the Council hearing.

It is certainly referred to in the Notice of Appeal", The contentious aspects of JFIL's

offer is that part of its proposed condition which reads (relevantly):

Wilding Tree Management Plan

8. That a Wilding Tree Management Plan shall be submitted for certification by the

Principal: Landscape Architecture (CivicCorp) within 6 months of the consent being

granted. In this instance, the Wilding Tree Management Plan shall detail the following

works:

(a) The removal of wilding trees on the site outside of the containment line as shown

on plan 7667_7 (aerial view), dated 1 February 2002, attached to this [consent]'

and marked "B". The management plan shall specify the technique and timing of

the wilding pine removal and the maintenance necessary to ensure the eradication

of wilding pines on the site in perpetuity.

(b) The removal, containment and control of wilding pines up to a cost of $100,000

(ie: cost of the works carried out):

(i) in and around Moke Lake and Lake Kirkpatrick as shown on the plan

attached to this [consent] and marked "C"; and/or

(ii) in any other area described in the management plan.

, At para. 9(c) and (d).
The condition states 'decision' but we consider 'consent' is a more accurate term) especially since
we do not attach those plans to this decision.
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(c) That a bond be entered into in a form to be determined by the Council's Solicitors,

to secure perfonnance of the work required by condition 8.(b) above. The bond

shall be for the sum of $100,000.

The applicant thus proposes to compensate the Queenstown community for the adverse

effects on the rural landscape of another house, by cutting down pine trees on another

person's land. The offer is to carry out work up to a limit of$100,000.

[10] Mr Todd's submissions on condition 8(b) trenchantly state:

(a) That the Respondent's Partially Operative Proposed District Plan does not contain any

policies, objectives, implementation methods, rules or assessment matters which provide

for environmental compensation.

(b) ... that the area of land to be subject of the management plan proposed in terms of

proposed condition 8 and the extent of works to be undertaken do not achieve a net

conservation benefit given the adverseaffects that will arise from the construction of the

dwelling in the location proposed .and in particular within the Outstanding Natural

Landscape of the Queenstown Lakes District Council.

(c) ... that the enviromnental compensation proposed is inadequate given the extent of the

areas to be subject of the management plan and the subsequent eradication control and

management in terms of wilding pines and the fact they are in a separate visual catchment

to that within which the proposed residential building platform is proposed.

(d) ... that for there to beenviromnental compensation the same must be related directly to

the adverse affect which is to be compensated.

(e) That other than to the small extent ofworks proposed on Department Conservation land, it

is submitted that the primary beneficiaries in terms of the works proposed by condition 8

are the owners of the land as distinct from the public generally who will suffer the adverse

affects of the proposed dwelling.

(I) ... that to allow the appeal on the basis that the Applicant will meet the costs of remedying

what is acknowledged as an adverse affect on the enviromnent (wilding pine spread) is

sending the wrong message to the community that resource consents for development in

the Outstanding Natural Landscapes of the district can be purchased. The Council asks

the question as to how much environmental compensation would have to be paid to justify

a dwelling on the faces of Cecil Peak?
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Cases considering environmental compensation

[11J Before we turn to the issues as stated, there are a number of cases about or at

least relying on environmental compensation, which we discuss briefly to explain the

concept. In Di Andre Estates Limited v Rodney District CouncillO the Environment

Court was considering an application to subdivide a 60 hectare coastal property into four

allotments each with an identified house site. The applicant/appellant proposed to

protect existing pockets of bush and to revegetate much of the rest of the property!' ­

measures which the Court accepted as 'environmental enhancement'P relying (later) on

section 7(c) and (f) ofthe Act':'.

[12J The most important decision is Arrigato Investments Limited v Rodney District

CouncilJ4
• There the Environment Court considered a proposed subdivision of a farm in

the coastal environment north of Auckland. The farm to be subdivided contained steep

spurs and faces above the sea which were degraded as a result of fanning operations. A

significant part of the proposal was the volunteered covenants to plant a large area of the

site - especially the coastal faces - in indigenous species, and to covenant against

further subdivision. The Court held that weighing'i' all relevant matters, including the

improvements to the environment against any possible adverse effects of houses on the

matters of national importance in section 6(a) and (b) of the RMA, the subdivision

consent should be granted.

[13J Like most Environment Court decisions, Arrigato does not refer to

environmental compensation as such; rather it refers to 'incentives' and 'enhancement'.

Despite that the decision has been criticised as allowing a resource consent to be

purchased. Professors Ali Memon and Skelton with Ms N Borrie write in their research

lO Decision W187/1996 (Environment Judge Treadwcll presiding).
Decision W187/1996 at pp. 4-5.
Decision W187/1996 at pp. 9 and 13 (and elsewhere).
Decision W187i1996 at p. 12.
(1999) 5 ELRNZ 547; [2000] NZRMA 241 (EC); reversed by the High Court in [2001] NZRMA
158 as Auckland Regional Council v Arrigato Investments Limited, but reinstated on further
appeal: (2001) 7 ELRNZ 143; [2001] NZRMA (CA) 486; [2002] 1 NZLR 323.
[2000] NZRMA 241 at para [102].
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monograph, An International Perspective on Environmental Compensation: Lessons for

New Zealand's Resource Management Regime 16;

.. , Perhaps the major difficulty with [Arrigato] .,. is that the perceived adverse effects of the

proposed subdivision (additional houses in a coastal environment) had no connection with the

existiug degraded landscape. Consequently, it is not really a case about environmental

compensation as understood internationally but rather a case about tradiug off one value for

another or as some mightsee it "buying" a resource consent.

Unfortunately that issue was not raised in the appeals to the High Court and Court of

Appeal in Arrigato. Nor is that part of the International Perspective paper consistent

with its earlier description of international practice where off-site compensation is

discussed at some length as environmental compensation, e.g. the USA's 'mitigation

banks'!" whereby development of one wetland is mitigated by protection of another

elsewhere.

[14] Counsel did not refer us to them but we are aware that there are other cases

where environmental compensation was assessed by the Environment Court although

the remedial or enhancement work was not identified as such. For example, in the

Waipara landfill case - Transwaste Canterbury Limited v Canterbury Regional

Council18 - the Court allowed preparation for a new landfill site to remove areas of

remnant lowland forest, in return for increased protection and maintenance of other

larger and hence ecologically more desirable remnants, as part of 400 hectares of land

being turned into a conservation area!", The Court concluded'":

Overall the application has been presented to the Court as a package. Discernable benefits to the

wider environment of Kate Valley and to the region as a whole arc proposed as part of this total

package. Thus in any consideration under Part II and iu the iutegration necessary under section

5, these benefits are advanced as a critical feature.

It appears the environmental compensation was all accepted by the Court in the end21
.

[Liucoln University, 2004] at p. 33.
[Liucoln University, Z004] at para 3.
Decision CZ9/004 (Environment Judge Smith presiding).
Decision CZ9/Z004 at para [108].
Decision CZ9/Z004 at para [113].
CZ9/Z004 at para [Z66].
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[15J In the Whangamata Marina case (Whangamata Maori Committee et al v

Waikato Regional Council22
) the Environment Court recommended to the Minister of

Conservation that resource consent for a new marina be granted on condition (amongst

many others) that remedial work be carried out upstream in the same estuary. At the

beginning of its overall evaluation the Court stated that it agreed with counsel for

Environment Waikato in his submission thar":

When read as a whole, the biodiversity provisions of the RPS provide for avoiding, remedying

and mitigating adverse effects of use and development through a variety of means, including

appropriate off-site mitigation which recognises the specific characteristics of the site that is

proposed to be developed. [Our emphasis]

It seems to us that the Court relied on the concept of environmental compensation in

coming to its decision.

[l6J Mr Castiglione referred us to two cases in which 'environmental compensation'

has been expressly discussed: Rutherford v Christchurch City Councii" and Memon

and others v Christchurch City Councii'", Both those cases concerned the transfer of

parts of the rural land owned by the appellants to the Council in return for urban zonings

of the balance which allowed subdivision. The decisions are not particularly useful

because 'environmental compensation' was specifically provided for in the proposed

City Plan26 and thus the lawfulness of the concept under the Act was not considered.

That is the legal issue we turn to shortly.

[17J We conclude that it is not uncommon for the Environment Court to allow some

adverse effects, even on matters of national importance, if there are sufficiently useful

and appropriate offsetting or remedial works. Next we examine the text, purpose and

scheme of Part 2 of the RMA to see if it provides authority for that environmental

compensation.

22

2)

24

25

26

Decision A17312005 (principal Envirorunent Judge Bollard presiding).
Quoted in Decision A173f2005 at para [56].
Decision C2612003.
Decision Cl 1612003.
Christchurch City Plan, Explanation ofPolicy 6.3.14 [Volume 2, p. 6114].
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(1) Is environmental compensation envisaged by the Act?

Section 5 0/the RMA

[18] Section 5(1) of the RMA states that the purpose of the Act is to promote

sustainable management of natural and physical resources. The definition of sustainable

management in section 5(2) provides two instructions as to how that purpose is to be

achieved. First, natural and physical resources should be managed so as to enable

people and communities to maximise their wellbeing, health and safety. Secondly,

section 5(2)(a), (b) and (c) provide an environmental safety net underneath the

management of those resources. Practically one can focus on paragraph (c) which

requires that the adverse effects of activities are to be avoided, remedied and mitigated,

because section 5(2)(a) and (b) are merely some examples (albeit very important ones)

of the resources which are to be sustained or safeguarded from adverse effects of

activities. Combining the two general instructions, we hold that one general theme of the

Act's purpose is that all past, present and future adverse effects of all activities on the

environment are to be managed in an integrated way (including by use of markets) for

the purpose set out in section 5(2) of the Act as illuminated by the remainder of Part 2.

[19] The machinery - including resource consent procedures, policy statements and

plans - for management of resources is given in the subsequent parts of the Act. When

applying those procedural parts of the RMA it needs to be borne in mind that 'managing

so as to enable' people and communities is to be contrasted with, say, the more directory

and paternal/maternal formula of 'controlling so as to provide for' people and

communities - hence the emphases in section 5 on 'enabling' and in section 32 of the

Act on thorough testing of proposed objectives, policies and methods in plans and other

statutory instruments. In the context of these proceedings, the enabling concept

suggests that landowners should be allowed to volunteer environmental compensation as

a set-off for creating some adverse effects. If the compensation is inadequate, resource

consent will still be declined.

Section 5(2)(c) ofthe RMA

Section 5(2)(c) states that one component of sustainable management is the:

(c) Avoiding remedying or mitigating [of] any adverse effects of activities on the

environment.
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At first sight that means that any adverse effects of any activities are always relevant

under the RMA because avoiding, remedying or mitigating those effects is part of the

purpose of the Act.

[2lJ A 'remedy' is defined (relevantly) as27
:

.. , 2 a means of counteracting or removing anything undesirable. 3 redress; legal or other

reparation.

So the use of the word 'remedy' in section 5(2)(c) means that adverse effects of an

activity may be allowed to occur as part of sustainable management if redress or

reparation for those effects is later given. In fact, remedial work is directed less often

than avoidance or mitigation. One of the few cases we can think of in which adverse

effects were contemplated as possibly occurring and then required to be remedied is

Alexandra District Flood Action Society Incorporated v Otago Regional Council28
.

There the Environment Court suggested rules whereby if (when) Alexandra is flooded

by the Clutha River as a result of the Roxburgh Dam - for which consents were being

sought - then the consent holder will compensate houseowners and other occupiers for

the costs of flood damage and inconvenience.

[22] The very wide and inclusive definition of 'effects' in section 3 of the Act

suggests that effects in section 5(2)(c) may be (in addition to the characteristics

specifically mentioned) direct or indirect, simple or confused. Further, observed

'effects' may have multiple causes. Water and air pollution are classic examples: who

can say from which farm downstream bugs (faecal coliforms) come, or which fireplace

or car is emitting particles to the air? Since the RMA recognises such causal

complexity we consider it also contemplates complex solutions to achieve better overall

environmental outcomes.

The New Zealand Oxford Dictionary [OUP 2005].
Decision C 10212005.
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[23] The final part of section 5(2)(c) should also be read in a broad way. First, the

remedying of adverse effects of 'activities on the environment' in section 5(2)(c) does

not only refer to effects caused by the activity for which a resource consent is sought.

We hold that the phrase refers also to adverse effects of other, including past, activities

on the site and offsite on neighbouring parts of the relevant environment", area or

landscape. Secondly, and more importantly 'environment' is very widely defined30 in

the Act. Most human activities involving natural and physical resources could be said

to have some positive effects on the 'environment'. In every decision under the Act a

choice or compromise is almost always made between limiting the economic and social

conditions of people by avoiding the adverse effects of their activities or enabling

individual's wellbeing by allowing some adverse environmental effects to occur, duly

remedied or mitigated to the appropriate extent. Environmental compensation is Due

type of choice or compromise.

[24] Those choices and the assessment of adverse effects under the RMA are greatly

assisted by sections 6 and 7 of the Ace! which give Parliament's guidance to

functionaries under the RMA as to which resources are (in general terms) the most

important ones, and, by inference, how to rank the seriousness of adverse_effects on

those resources.

Section 6 ofthe RMA

[25] The matters of national importance in section 6 mean that if adverse effects on

one of them are contemplated then the safety-net represented by section 5(2)(a) to (c)

becomes much more rigid, and may only be stretched (or lowered) ifthere is something

appropriately important (heavy) which has that effect. Cases where that has occurred

are: New Zealand Rail Limited v Marlborough District Council3) (port facility at

Shakespeare Bay in the coastal environment); Auckland Volcanic Cones Society

Incorporated v Transit New Zealand33 (motorway requiring excavation of an

2.
3.

31

32

33

'Environment', 'area'and 'landscape' aretaken fromthe settings described in section6 of the Act.
Section 2 of the Act.
The matters section 8 requires to be tsken into account are largely subsumed in section 6(e) and
7(a) of the RMA <Ngatt Hokopu v Whakatane District Council (2003) 9 ELRNZ 111.
(1993) 2 NZRMA 449 confirmed by the High Court on appeal: [19941NZRMA 70.
[2003] NZRMA 54 (EC) confirmed on appeal: [2003] NZRMA 316 at paras 27 to 36 (HC).
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outstanding natural feature); Genesis Power Limited v Franklin District Council34

(wind farm in the coastal environment).

[26] As Greig J stated in NZ Rail Limited v Marlborough District Council35
:

It is certainly not the case that preservation of the natural character is to be achieved at all costs.

So the decisions show that at least in the cases of the coastal environment", and

outstanding natcral landscapes" (and the same would apply to historic heritage'") there

is no absolute protection for those nationally important matters; rather there is

protection in each case from 'inappropriate' use and development. That implies there

may be use and development which is appropriate.

[27] We conclude that, since activities which meet other agendas of national

importance are allowable under the RMA even though they create permanent adverse

effects on nationally important natural resources, it is inconsistent to suggest that

environmental compensation is outside the scope of the Act. If adverse effects on the

environment can be justified as providing a net benefit because they are in the national

interest, then adverse effects offset by a net conservation benefit added by enhancement,

or the remedying of other adverse effects on the relevant environment, landscape or area

must logically be justifiable also. They are certainly relevant under both section 5(2)(c)

and section 7 of the RMA.

Section 7 ofthe Act

[28] Section 7 provides that certain matters must be had particular regard to. They

include:

(b) The efficient use and development of natural and physical resources;

(I) Maintenance and enhancement of the quality ofthe environment.

[2005] NZRMA 541.
[1994] NZRMA 70 at 86.
Section 6(a) of the Act.
Section 6(b) of the Act.
Section 6(1) of the Act.
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If any part of the environment is degraded then those paragraphs both contemplate that

the local authority look at improving the environment39
. The RMA does not regard the

present Environment - being the sum of all environments - as the best of all possible

New Zealands. Section 7(f)'s reference to enhancement of the quality of the

environment requires that improvements may be made in appropriate circumstances.

That is consistent with the purpose of the Act which requires remedying of the adverse

effect of activities, including past effects (of past activities). For example air and water

quality were in the past regarded as public goods - people could pollute air and water

nearly (subject to the common law of nuisance) as much as they wished. It is clearly

contemplated by section 7(f) together with sections 5(2)(a) to (c) of the RMA that

improvements to air and water quality may be very desirable ends of resource

management. The same applies to degraded land and related natural resources.

[29] There is a link between enhancement and efficiency. Where there are well­

defined property rights it is often efficient to allow adverse effects to occur without

interference by local authorities or Courts hence the principle in section 9 of the Act that

all land uses are allowed unless forbidden by a rule in a district or regional plan. Again

section 5(2)(c) contemplates that any adverse effects may be remedied or repaired if, in

retrospect, the costs they impose are too great. That is efficient because the costs of the

pollution are then known and the clean up effects can be quantified too. It is relatively

easy to ensure the remedial costs are not greater than the pollution costs.

Conclusion

[30] Every applicant for resource consent is entitled to have their application

considered on the basis that if the positive effects of the proposed activity outweigh the

adverse effects of that activity when they are weighed in the light of all relevant

objectives and policies and with the appropriate multipliers (as described in Baker Boys

Limited v Christchurch City Council'") constituted by the duties to 'recognise and

provide for,41 and 'have particular regard to,42 in Part 2 of the Act, then they should be

Indeed enhancing public access to the coastal marine area, lakes and rivers is a matter of national
importance: section 6(d) of the RMA.
[1998] NZRMA 433 at para 109.
Section 6 of the RMA.
Section 7 of the RMA.

-,
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granted consent unless in the particular case the objectives and policies of the relevant

plan, or Part 2 matters trump everything, However, if an applicant fears that consent

will be refused because some of those matters will not be satisfied - then under the

enabling and efficiency provisions of Part 2 of the Act he or she can offer environmental

compensation to add to the positive benefits of their proposed activity. Of course all the

environmental compensation in the world will be of no assistance if it is not something

which a consent authority may have regard to. We now turn to that issue.

(2) Does environmental compensation come under section l04(l)(i)?

The words ofsection l04(l)(i)

[31] Section 104(1)(i) requires that, subject to Part 2 of the Act43
, the consent

authority should also have regard to :

(i) any other matter [it] .. , considers relevant and reasonably necessary to determine the

application.

The meaning of the words 'relevant' and 'reasonably necessary' are relatively

straightforward. The test of relevance is that the matter relates in some way to the

consent authority's decision so as to achieve the purpose ofthe Act.

[32] Being 'reasonably necessary' imports a concept somewhere between 'expedient'

on one hand and 'essential' on the other: Environmental Defence Society Incorporated v

Mangonui County Council44
. There may be some confusion about whether that pre­

RMA decision is applicable because the Full Court in Countdown Properties

(Northlands) Limited v Dunedin City Council45 after referring to the EDS case found the

meaning of 'necessary' in section 32(l)(a)(i) of the RMA to be 'expedient or desirable

rather than essential'. We consider that in section 104(l)(i) of the Act 'reasonably

necessary' is used in the EDS sense as requiring something more than mere expediency

but less than essentiality. The word 'reasonably' introduces an objective test for the

desirability ofthe matter being considered.

43

44

45

As stated in the opening words of section 104(1) of the RMA prior to the 2003 amendment.
[1989] 3 NZLR 257 (at 260 per Cooke P): (1989) 13 NZTPA 197.
[1994] NZRMA 145; (1992) lB ELRNZ 150.

~---_._._------
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[33] The qualifying phrase in section 104(1)(i) which reads' ... to the determination

of the application' is more obscure. What it does not say is that the relevance of other

matters must be 'to the avoidance, remedying, or mitigation of adverse effects of the

activity'. That would be mere repetition of the negative aspects of section 104(1)(a).

Section 104(1)(i) must be read as adding to the matters relevant under section 104(1)(a).

[34] Take the hypothetical case of a landowner who wants to build a helipad for use

not more than twice per month. Assume that activity would breach noise rules in the

district plan. Assume further that either elsewhere on the site or next door to it there is a

sawmill which continuously breaches noise rules but operates under existing use rights;

and that the landowner offers to shut down the sawmill so that the overall noise levels

are less than before. Is consideration of that offer reasonably necessary to determine

the application? We think the answer must be 'yes, it is material'. Questions of weight

are then to be decided on the facts.

The context ofthe section

[36] The purpose and principles of Part 2 of the Act must always be very important,

and in certain circumstances may over-ride a strict interpretation of the section 104(1)

tests as to the matters to be had regard to: Reith v Ashburton District Council46 adopting

Environmental Defence Society Incorporated v Mangonui District Council47
• Within

Part 2 there is an asymmetry in section 5(2)(c) which makes 'avoiding, remedying and

mitigating adverse effects' relevant, but not the positive effects of activities: BP Oil

[35] The ultimate question for the consent authority on any application for resource

consent is to determine whether granting or refusing consent better achieves the purpose

of the Act. As we have discussed, part of that determination involves resolving whether

adverse effects of activities on the relevant environment are being appropriately

avoided, remedied or mitigated. We conclude that consideration of environmental

compensation - being remedying of adverse effects of other activities than that for

which consent is sought - may be, to a greater or lesser extent depending on factors we

identify shortly, reasonably necessary to the ultimate determination.

46

47
[1994] NZRMA 241 at 252.
[1989] 3 NZLR257; (1989) 13 NZTPA 197.·
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New Zealand Limited v Waitakere City Council48
• However, the contrast between

positive effects of an activity (or even a crude offer of cash to purchase a resource

consent) and offering to remedy adverse effects of the activity on the environment is not

a matter of either/or. There is a continuum of remedial or mitigating actions which may

be appropriate. A payment of compensation to persons adversely affected may in

unusual circumstances be the best remedy".

[37] We accept that how to value environmental compensation is very complex as it

requires comparing apples and oranges: see Currencies and the Commodification of

Environmental Law'", How can one wetland or landscape be validly compared with

another? The difficulties of obtaining such (e)valuations must not prevent the attempt if

sustainable management of resources requires it. The practical answer is usually that if

the proposed remedial or mitigatory action is the repair of damage of the same kind as

the adverse effects of the activity, it is easier to accept as not only relevant, but

reasonably necessary as well. Similarly, if the proposed remedy is also in the same area,

landscape, or environment then its benefits, compared with the costs of the proposed

activity, are more easily seen. Conversely, if the offered environmental compensation is

too far in distance, kind or quality from the adverse effects caused by the proposed

activity then it may be no longer reasonably necessary, but merely expedient for the

developer to offer.

[38] One kind of 'other matter' has limits imposed elsewhere in the RMA: section

108(10) forbids financial contributions ofland or money'! to a consent authority unless

their purpose is spelled out in a plans2 and the level" of the contribution is also

specified. However, financial contributions are payments of cash or transfers of land to

local authorities. That is not explicit in section 108 but it does appear from sections 110

and III which relate respectively to the return of a financial contribution by a consent

48

49

50

51

52

53

Decision W37/1994.
See the Alexandra District Flood case referred to earlier (Decision Cl02/2005).
J Salzman and J B Ruhl (2000-2001) 53 Stan LR 607.
Section 108(9) of the RMA.
Section 108(10)(a) of the RMA (quoted below).
Section 108(1O)(b) of the RMA.
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authority if an activity does not proceed, or its use by the authority in 'reasonable

accordance with the purposes for which it was received'. This set of sections about

financial contributions does not contemplate them being received by any other person.

In our view the limits on financial contributions which may be required by a consent

authority are to ensure that it does not seek contributions (unless clearly signalled in

advance in the relevant plan) for adverse effects that are too remote or which can be

equally or better provided for by market forces, e.g. provision of new hospitals,

telephone services.

[39J We note that in an obiter passage in the majority decision of the Court of Appeal

in Estate Homes Limited v Waitakere City Council54 Baragwanath J wrote:

To the extent that [a subdivision] imposed what in England are called "external costs", that is,

consequences involving loss or expenditure by other persons or the community at large (see

Tesco Stores at p771 F-G), the developer might lawfully be required by conditions to bear or at

least contribute to such costs within the limits of s 108(9)-(10), when those provisions apply.

With respect, that appears to be an over-generalisation. As the learned Judge wrote

earlier in Estate Homes55
: ' ••. the first general theme of the [RMAJ concerns the effects

of the proposal'. It appears to us that except in the special case of forced contributions

ofland or money to the consent authority", the Act does not impose limits on the extent

and cost of work or services to avoid, remedy or mitigate adverse effects. In our view it

is important that section 108(10) is not interpreted so as to defeat the purpose of the Act,

which includes avoiding, remedying or mitigating all adverse effects of activities'? on

the environment. Further, we are respectfully concerned that Baragwanath 1's

interpretation could lead to perverse results in that it will remove landowners' rights

rather than enhancing them. If a landowner cannot volunteer environmental

compensation such as a covenant not to subdivide in order to remedy or mitigate wider

external costs in return for causing limited and acceptable adverse effects in appropriate

cases, then their application will be decided at the cost of significant net conservation

benefits.

CA 210/04, 11 November 2005 at[161].
CA 210/04, 11 November 2005 at[1 03].
Under section 108(10) of the Act.
Section 5(2)(c) of the Act.

-------------------- ----------------
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[40] Applications for a resource consent must be accompanied by an assessment'" of

environmental effects. The general contents of that assessment are specified in the

Fourth Schedule to the Act. It contains several references to identifying the adverse

effects 'of the activity'. That is as one would expect because the primary emphasis of

the RMA is on consent-holders avoiding or mitigating the effects - especially those

which are true59 externalities - caused by them. There is nothing in the requirements

for such an assessment which precludes consideration of volunteered work to remedy

past effects on, or to enhance, that environment.

[41] Finally, another important aspect of the Act which must be borne in mind when

considering environmental compensationis the importance of public participation in the

application of the RMA - see the Supreme Court decision in Westfield (New Zealand)

Ltd v North Shore City Councifo. That public participation allows scrutiny of

environmental compensation at both generic (district plan) and specific (resource

consent) stages; ensures it is adequate; and that it is not subject to political or

bureaucratic capture for improper or inadequate ends.

Conclusions

[42] We conclude that off-site work or service or a covenant, if offered as

environmental compensation or a biodiversity offset?', will often be relevant and

reasonably necessary under section 104(1)(i) if it meets most of the following

desiderata:

(1) it should preferably be ofthe same kind and scale as work on-site or should

remedy effects caused at least in part by activities on-site;

" Section 88(2)(b)) of the RMA.
"Externalities (or spillover effects) occur when ... people impose costs or benefits on others
outside the marketplace": Microeconomics P A Samuelson and W D Nordbaus [IrwinlMcGraw­
Hill (16th Edition) 1998] p. 36 (our emphasis: the significance of those words is usually ignored).
[2005] NZRMA 337.
The term used in Biodiversitv Offsets: Views. experience and the business case: by K ten Cate, J
Bishop and R Bayon [WCN November 2004] - this paper has been useful in considering the
following list.
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(2) it should be as close as possible to the site (with a principle of benefit

diminishing with distance) so that it is in the same area, landscape or

environment as the proposed activity;

(3) it must be effective; usually there should be conditions (a condition

precedent or a bond) to ensure that it is completed or supplied;

(4) there should have been public consultation or at least the opportunity for

public participation in the process by which the environmental

compensation is set;

(5) it should be transparent in that it is assessed under a standard methodology,

preferably one that is specified under a regional or district plan or other

public document.

(3) Is JFIL's compensation relevant and reasonably necessary?

[43] Some background facts need to be borne in mind. First, while the site is in an

outstanding natural landscapef (ONL), it is both on the edge of that landscape and at the

lower end of the scales of 'naturalness' and 'outstandingness'. The site is on the border

between an urban enclave within exotic conifers near Glenorchy Road and the more

open (but with pines encroaching) landscape of the hills surrounding Moke Lake. All of

the pines, the neighbouring houses and potential house sites significantly reduce the

naturalness of the landscape enfolding the site. Secondly, pines63 are to be removed

from the site above a wilding pine containment line set by the Council so that there are

other environmental benefits as a result of the proposal. Thirdly, the JFIL site is both a

source of wilding seedlings and a potential growth area for further wildings. Fourthly,

we described the Council's 'Wakatipu Wilding Control Strategy' in the Interim

Decision". Clearly it is important to stop the spread of wilding conifers into the

outstanding natural landscapes of the district, and JFIL's offered compensation assists

with that.

[44] The two proposed areas for removal ofwilding pines are a minimum oftwo and

five kilometres from the site respectively. At first sight it is difficult to see how

removing those trees can be the remedying or mitigating of relevant adverse effects,

Under section 6(b) of the RMA.
Decision C132/2004 at para [21].
At paragraph [21] etff

-----------~.~---_.-
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although that is obviously desirable in a more general way for the environment. After

considerable reflection we hold that the wilding pines are relevant adverse effects. That

is because this case is about a natural resource - the landscape - which is, by definition,

larger in scale than many other resources. We now refer to some important evidence

and provisions of the District Plan which support that view.

[45] The evidence of Mr B J Espie, the landscape architect called for the Council, is

that65
;

• The site is part of a memorable, eminent mountainous landscape that includes Bobs Peak,

Wedge Peak and Make Lake.

• When this landscape is assessed as a whole a 'cloak of human activity' is not dominant, the

naturalness of the landscape is dominant.

• The aesthetics of the landscape of which the site is a part are of a natural, romantic

landscape.

• Openness of the landform allows legibility ofthe area's formative processes.

We defer to Mr Espie's expert opinion in these regards, although in our view there is

much to be said for identifying the site as part of the Lake Wakatipu landscape separated

from the alpine landscape around Moke Lake by the saddle one kilometre up the Moke

Lake Road.

[46] The site is, as we have written, on the edge of the outstanding natural landscape.

Immediately to the south-east and south-west of the site are rural residential enclaves.

The wilding pine removal areas are both part of the same landscape, although the

wildings in those areas are not the result of pine seed escaping from the site. Mr N J

Ledgard, the forester called for JFIL, identified66 two historical sources of pines in this

landscape:

(1) Several, now felled, Scots pine (Pinus sylvestrisi by an old crofter's

cottage nearer Moke Lake; and

B J Espie, evidence-in-chief, para 3.12.
N J Ledgard, evidence-in-chief, para. 4.2.
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(2) Corsican pine (P. nigra) which have spread from old trees by Close Bum

Station homestead near Lake Wakatipu.

The Corsican pines have spread up into the creeks and faces to the south of Wedge Peak

immediately above the site, onto the site, and further East, whereas the Scots pines are a

minimum of one kilometre to the North. Coming from the south the Corsican pines are

less of a threat to the outstanding natural landscape than the Scots pines to the north.

[47] Mr Ledgard wrote that'":

The scattered outlier trees occurring closer to Moke Lake and on the Hanley Faces are Scots

pine, indicating they have come from Bob's Peak or the 'woolshed' stands, from seed blown by a

southerly wind. Their low numbers and relatively uniform age (around 20) indicates that such a

spread event from the south occurs only rarely. Many have been removed, but not before they

started coning, so a few young seedlings exist close to them.

JFIL's proposal does not relate to removal of any of the Corsican pines, except some on

the site itself. Rather the JFIL proposal is to remove mainly Scots pine from two areas

north of the site. Other factors favouring the removal of the Scots pine are that they can

cone at higher altitudes (900 m or more) than Corsican pine, and are thus more of a

threat to the ONL; the age of the various patches of trees (coning does not occur for the

first eight to twelve years of a pine tree's life); and the prevailing winds and their

character - warm nor'westers open cones and thus spread seeds more readily than

southerlies. Those winds would spread seed in the direction ofthe site.

Outcome

[48] The net environmental benefit proposed by JFIL in this case is that while the

quality of the edge of the ONL will be reduced slightly by the building of a house and

the attendant signs of domesticity, there will be an improvement in the rest of the same

outstanding natural landscape.

[49] The Council's position against the proposed house is supported by the important

policy for outstanding natural landscapes in 'the District-wide Issues' chapter of the

N J Ledgard, evidence-in-chief, para 4.8.

. - ----_......_-----
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District Plan providing for68 the protection of the naturalness and amenity values of

views from public places. The Council view does not, in our opinion, give sufficient

weight to three other equally important policies which we did not quote in the Interim

Decision. Two relating to the nature conservationvalues of the District are'":

1.5 To avoid the establishment of, or ensure the appropriate location, design and management

of, introduced vegetation with the potential to spread and naturalise; and to encourage the

removal or management of existing vegetation with this potential and prevent its further

spread.

[our emphasis]

and:

I. 7 To avoid any adverse effects of activities on the natural character of the District's

environment and on indigenous ecosystems; by ensuring that opportunities are taken to

promote the protection of indigenous ecosystems, including at the time of resource

consents.

Mr Todd submitted that the district plan does not provide for 'environmental

compensation'. He is literally correct in that the phrase is not used. However, we

consider that those policies recognise that it may be appropriate to impose a condition as

to removal of 'introduced vegetation' when determining an application for resource

consent.

[50J The third policy supporting the JFIL offer is also the policy for outstanding

natural landscapes. It is70:

(a) To maintain the openness of those outstanding natural landscapes and features which have

an open character at present.

Removing pines from the ONL which includes the site will undoubtedly have a

desirable effect on maintaining the openness of that landscape.

Policy 4.2.5(2)(c) District Plan p.4-9 [October 2004 reprint] - although we note this policy is not
yet operative.
Policy 4.1.4 (J.5)and 1.7 [District Plan, p. 4-3].
Policy 4.2.5(2)(a) [District Plan, p. 4-9].
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[5lJ We also recall, as we noted in our Interim Decision, that one of the methods by

which the PODP aims to achieve its district-wide objectives and policies for nature

conservation does provide for what we have described as environment compensation. It

states71 that the Council should consider:

... conditions on resource consents to remedy or mitigate the adverse effects of an activity, such

as allowing development in some areas of diminished conservation value in return for

contributions or enhancement of other moresignificant nature conservation areas.

The plan clearly contemplates that adverse effects may be remedied by work in a

different area. In such cases proximity may not be as significant as would otherwise be

the case, and weight may be given to the type of environmental benefit conferred, e.g.

enhanced protection of habitat for loss ofother habitat.

[52J Like Arrigato72 this is a case where a development is proposed in a degraded but

important landscape. The enhancement to the immediate environment both on-site and

off-site volunteered by the applicant meets most of the desiderata we discussed earlier:

it is transparent even if not identified in the original application; it achieves important

and directly relevant policies in the district plan; it is to be ensured by conditions and it

heavily outweighs the adverse effects of a new house and its attendant signs of

domesticity in its current largely coniferous and alien part of the landscape. We confirm

our preliminary view in the Interim Decision that after weighing all the relevant matters

under section 105 of the (pre 2003 amendment) RMA - including the views of

-neighbours over the site and all the other matters discussed in our earlier Decision - the

resource consent for the residential building platform should be granted upon the

conditions suggested by JFIL but including an amended condition 8.

[53] We have not overlooked that there is a potential challenge to condition 8(b) on

the grounds that it does not comply with the Newbury tests73. If consent is granted it is

unlikely that the Council would challenge the condition and the consent-holder could

PODP section 4.1.4 [page 4/4].
[2000] NZRMA 241.
See Newbury District Council v Secretary ofState for the Environment [1980] I All ER 731 at 739
(HL per Viscount Dilhome).
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not - because of the principle in Augier v Secretary of State for the Environmenl4

(applied in Mora v Te Kohanga Reo Trust7\ To ensure compliance we record that we

regard amended condition 8 in its entirety as essential to our decision, and non­

severable.

[54] We are concerned that the proposed bond may be ineffective - if the

neighbouring owner(s) refuse consent for work to be carried out on their land, how

would the Council use the forfeited bond? We consider that the bond condition should

be deleted, and instead the off-site compensation should be a condition precedent to any

preparation of the building platform or building permit being issued. We also agree

with Mr Castiglione's final submissionthat certification of the ManagementPlan should

be by an independent expert. Accordingly we consider that condition 8 should be

amended to read:

(I) That a Wilding Tree Management Plan shall be submitted for certification by a suitably

qualified expert, appointedwith the agreement of the applicant and the Council or failing

such agreement appointedby the Court within six months of the consent being granted ...

(2) The Wilding Tree ManagementPlan shall detail the following works:

(a) The removal ofwilding trees on the site outside of the containment line as shown

on plan 7667_7 (aerial view), dated I February 2002, attached to this [consent] and

marked "B". The management plan shall specify the technique and timing of the

wilding pine removal and the maintenance necessary to ensure the eradication of

wilding pines on the site in perpetuity.

(b) The removal, containment and control of wilding pines up to a cost of $100,000

(ie: cost of the works carried out):

(i) in and around Moke Lake and Lake Kirkpatrick as shown on the plan

attached to this [consent[and marked "C"; and lor

(ii) in any other area described in the management plan and within the Moke

Lake - SevenMile landscape.

(3) The Wilding Tree Management Plan must be completed as to all works specified in

condition (2)(b) above before:

(i) the preparation of the approved building platform on the site; and/or

(ii) the issue of any building permit for a house on the land.

(1979) 38 P & CR 219.
(1996) 2 ELRNZ 290; [1996] NZRMA 556.

. -- ---------
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[55] Costs are reserved.
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Introduction 

[1] In October 2011, the first respondent, New Zealand King Salmon Co Ltd 

(King Salmon), applied for changes to the Marlborough Sounds Resource 



 

 

Management Plan
1
 (the Sounds Plan) so that salmon farming would be changed from 

a prohibited to a discretionary activity in eight locations.  At the same time, King 

Salmon applied for resource consents to enable it to undertake salmon farming at 

these locations, and at one other, for a term of 35 years.
2
   

[2] King Salmon’s application was made shortly after the Resource Management 

Act 1991 (the RMA) was amended in 2011 to streamline planning and consenting 

processes in relation to, among other things, aquaculture applications.
3
  The Minister 

of Conservation,
4
 acting on the recommendation of the Environmental Protection 

Agency, determined that King Salmon’s proposals involved matters of national 

significance and should be determined by a board of inquiry, rather than by the 

relevant local authority, the Marlborough District Council.
5
  On 3 November 2011, 

the Minister referred the applications to a five member board chaired by retired 

Environment Court Judge Gordon Whiting (the Board).  After hearing extensive 

evidence and submissions, the Board determined that it would grant plan changes in 

relation to four of the proposed sites, so that salmon farming became a discretionary 

rather than prohibited activity at those sites.
6
  The Board granted King Salmon 

resource consents in relation to these four sites, subject to detailed conditions of 

consent.
7
 

                                                 
1
  Marlborough District Council Marlborough Sounds Resource Management Plan (2003) [Sounds 

Plan]. 
2
  The proposed farms were grouped in three distinct geographic locations – five at Waitata Reach 

in the outer Pelorus Sound, three in the area of Tory Channel/Queen Charlotte Sound and one at 

Papatua in Port Gore.  The farm to be located at White Horse Rock did not require a plan 

change, simply a resource consent.  For further detail, see Environmental Defence Society Inc v 

The New Zealand King Salmon Co Ltd [2013] NZHC 1992, [2013] NZRMA 371 [King Salmon 

(HC)] at [21].   
3
  Resource Management Amendment Act (No 2) 2011.  For a full description of the background to 

this legislation, see Derek Nolan (ed) Environmental and Resource Management Law (looseleaf 

ed, LexisNexis) at [5.71] and following. 
4
  The Minister of Conservation deals with applications relating to the coastal marine area, the 

Minister of the Environment with other applications: see Resource Management Act 1991 

[RMA], s 148. 
5
  The Marlborough District Council is a unitary authority with the powers, functions and 

responsibilities of both a regional and a district council.  The Board of Inquiry acted in place of 

the Council: see King Salmon (HC), above n 2, at [10]–[18]. 
6
  Board of Inquiry, New Zealand King Salmon Requests for Plan Changes and Applications for 

Resource Consents, 22 February 2013 [King Salmon (Board)]. 
7
  At [1341]. 



 

 

[3] An appeal from a board of inquiry to the High Court is available as of right, 

but only on a question of law.
8
  The appellant, the Environmental Defence Society 

(EDS), took an appeal to the High Court as did Sustain Our Sounds Inc (SOS), the 

appellant in SC84/2013.  Their appeals were dismissed by Dobson J.
9
  EDS and SOS 

then sought leave to appeal to this Court under s 149V of the RMA.  Leave was 

granted.
10

  We are delivering contemporaneously a separate judgment in which we 

will outline our approach to s 149V and give our reasons for granting leave.
11

 

[4] The EDS and SOS appeals were heard together.  They raise issues going to 

the heart of the approach mandated by the RMA.  The particular focus of the appeals 

was rather different, however.  In this Court EDS’s appeal related to one of the plan 

changes only, at Papatua in Port Gore.  By contrast, SOS challenged all four plan 

changes.  While the SOS appeal was based principally on issues going to water 

quality, the EDS appeal went to the protection of areas of outstanding natural 

character and outstanding natural landscape in the coastal environment.  In this 

judgment, we address the EDS appeal.  The SOS appeal is dealt with in a separate 

judgment, which is being delivered contemporaneously.
12

   

[5] King Salmon’s plan change application in relation to Papatua covered an area 

that was significantly greater than the areas involved in its other successful plan 

change applications because it proposed to rotate the farm around the area on a three 

year cycle.  In considering whether to grant the application, the Board was required 

to “give effect to” the New Zealand Coastal Policy Statement (NZCPS).
13

  The 

Board accepted that Papatua was an area of outstanding natural character and an 

outstanding natural landscape and that the proposed salmon farm would have 

significant adverse effects on that natural character and landscape.  As a 

consequence, policies 13(1)(a) and 15(a) of the NZCPS would not be complied with 

                                                 
8
  RMA, s 149V. 

9
  King Salmon (HC), above n 2. 

10
  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2013] NZSC 101 

[King Salmon (Leave)]. 
11

  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 41. 
12

  Sustain Our Sounds Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 40. 
13

  Department of Conservation New Zealand Coastal Policy Statement 2010 (issued by notice in 

the New Zealand Gazette on 4 November 2010 and taking effect on 3 December 2010) 

[NZCPS]. 



 

 

if the plan change was granted.
14

  Despite this, the Board granted the plan change.  

Although it accepted that policies 13(1)(a) and 15(a) in the NZCPS had to be given 

considerable weight, it said that they were not determinative and that it was required 

to give effect to the NZCPS “as a whole”.  The Board said that it was required to 

reach an “overall judgment” on King Salmon’s application in light of the principles 

contained in pt 2 of the RMA, and s 5 in particular.  EDS argued that this analysis 

was incorrect and that the Board’s finding that policies 13(1)(a) and 15(a) would not 

be given effect if the plan change was granted meant that King Salmon’s application 

in relation to Papatua had to be refused.  EDS said that the Board had erred in law. 

[6] Although the Board was not named as a party to the appeals, it sought leave 

to make submissions, both in writing and orally, to assist the Court and deal with the 

questions of law raised in the appeals (including any practical implications) on a 

non-adversarial basis.  The Court issued a minute dated 11 November 2013 noting 

some difficulties with this, and leaving the application to be resolved at the hearing.  

In the event, we declined to hear oral submissions from the Board.  Further, we have 

taken no account of the written submissions filed on its behalf.  We will give our 

reasons for this in the separate judgment that we are delivering contemporaneously 

in relation to the application for leave to appeal.
15

  

[7] Before we address the matters at issue in the EDS appeal, we will provide a 

brief overview of the RMA.  This is not intended to be a comprehensive overview 

but rather to identify aspects that will provide context for the more detailed 

discussion which follows. 

The RMA: a (very) brief overview 

[8] The enactment of the RMA in 1991 was the culmination of a lengthy law 

reform process, which began in 1988 when the Fourth Labour Government was in 

power.  Until the election of the National Government in October 1990, the 

Hon Geoffrey Palmer MP was the responsible Minister.  He introduced the Resource 

Management Bill into the House in December 1989.  Following the change of 

Government, the Hon Simon Upton MP became the responsible Minister and it was 
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he who moved that the Bill be read for a third time.  In his speech, he said that in 

formulating the key guiding principle, sustainable management of natural and 

physical resources,
16

 “the Government has moved to underscore the shift in focus 

from planning for activities to regulating their effects …”.
17

 

[9] The RMA replaced a number of different Acts, most notably the Water and 

Soil Conservation Act 1967 and the Town and Country Planning Act 1977.  In place 

of rules that had become fragmented, overlapping, inconsistent and complicated, the 

RMA attempted to introduce a coherent, integrated and structured scheme.  It 

identified a specific overall objective (sustainable management of natural and 

physical resources) and established structures and processes designed to promote 

that objective.  Sustainable management is addressed in pt 2 of the RMA, headed 

“Purpose and principles”.  We will return to it shortly.  

[10] Under the RMA, there is a three tiered management system – national, 

regional and district.  A “hierarchy” of planning documents is established.  Those 

planning documents deal, variously, with objectives, policies, methods and rules.  

Broadly speaking, policies implement objectives and methods and rules implement 

policies.  It is important to note that the word “rule” has a specialised meaning in the 

RMA , being defined to mean “a district rule or a regional rule”.
18

  

[11] The hierarchy of planning documents is as follows:  

(a) First, there are documents which are the responsibility of central 

government, specifically  national environmental standards,
19

 national 

policy statements
20

 and New Zealand coastal policy statements.
21

  

Although there is no obligation to prepare national environmental 

standards or national policy statements, there must be at least one 

New Zealand coastal policy statement.
22

  Policy statements of 
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whatever type state objectives and policies,
23

 which must be given 

effect to in lower order planning documents.
24

  In light of the special 

definition of the term, policy statements do not contain “rules”.   

(b) Second, there are documents which are the responsibility of regional 

councils, namely regional policy statements and regional plans.  There 

must be at least one regional policy statement for each region,
25

 which 

is to achieve the RMA’s purpose “by providing an overview of the 

resource management issues of the region and policies and methods to 

achieve integrated management of the natural and physical resources 

of the whole region”.
26

  Besides identifying significant resource 

management issues for the region, and stating objectives and policies, 

a regional policy statement may identify methods to implement 

policies, although not rules.
27

  Although a regional council is not 

always required to prepare a regional plan, it must prepare at least one 

regional coastal plan, approved by the Minister of Conservation, for 

the marine coastal area in its region.
28

  Regional plans must state the 

objectives for the region, the policies to implement the objectives and 

the rules (if any) to implement the policies.
29

  They may also contain 

methods other than rules.
30

  

(c) Third, there are documents which are the responsibility of territorial 

authorities, specifically district plans.
31

  There must be one district 

plan for each district.
32

  A district plan must state the objectives for the 

district, the policies to implement the objectives and the rules (if any) 
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to implement the policies.
33

  It may also contain methods (not being 

rules) for implementing the policies.
34

 

[12] New Zealand coastal policy statements and regional policy statements cover 

the coastal environment above and below the line of mean high water springs.
35

  

Regional coastal plans operate below that line out to the limit of the territorial sea 

(that is, in the coastal marine area, as defined in s 2),
36

 whereas regional and district 

plans operate above the line.
37

 

[13] For present purposes we emphasise three features of this scheme.  First, the 

Minister of Conservation plays a key role in the management of the coastal 

environment.  In particular, he or she is responsible for the preparation and 

recommendation of New Zealand coastal policy statements, for monitoring their 

effect and implementation and must also approve regional coastal plans.
38

  Further, 

the Minster shares with regional councils responsibility for the coastal marine area in 

the various regions.
39

   

[14] Second, the scheme moves from the general to the specific.  Part 2 sets out 

and amplifies the core principle, sustainable management of natural and physical 

resources, as we will later explain.  Next, national policy statements and New 

Zealand coastal policy statements set out objectives, and identify policies to achieve 

those objectives, from a national perspective.  Against the background of those 

documents, regional policy statements identify objectives, policies and (perhaps) 

methods in relation to particular regions.  “Rules” are, by definition, found in 

regional and district plans (which must also identify objectives and policies and may 

identify methods).  The effect is that as one goes down the hierarchy of documents, 

greater specificity is provided both as to substantive content and to locality – the 
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general is made increasingly specific.  The planning documents also move from the 

general to the specific in the sense that, viewed overall, they begin with objectives, 

then move to policies, then to methods and “rules”.   

[15] Third, the RMA requires that the various planning documents be prepared 

through structured processes that provide considerable opportunities for public 

consultation.  Open processes and opportunities for public input were obviously seen 

as important values by the RMA’s framers. 

[16] In relation to resource consents, the RMA creates six categories of activity, 

from least to most restricted.
40

  The least restricted category is permitted activities, 

which do not require a resource consent provided they are compliant with any 

relevant terms of the RMA, any regulations and any plan or proposed plan.  

Controlled activities, restricted discretionary activities, discretionary and non-

complying activities require resource consents, the difference between them being 

the extent of the consenting authority’s power to withhold consent.  The final 

category is prohibited activities.  These are forbidden and no consent may be granted 

for them.  

Questions for decision 

[17] In granting EDS leave to appeal, this Court identified two questions of law, as 

follows:
41

 

(a)  Was the Board of Inquiry’s approval of the Papatua plan change one 

made contrary to ss 66 and 67 of the Act through misinterpretation 

and misapplication of Policies 8, 13, and 15 of the New Zealand 

Coastal Policy Statement? This turns on:  

 (i)  Whether, on its proper interpretation, the New Zealand 

Coastal Policy Statement has standards which must be 

complied with in relation to outstanding coastal landscape 

and natural character areas and, if so, whether the Papatua 

Plan Change complied with s 67(3)(b) of the Act because it 

did not give effect to Policies 13 and 15 of the New Zealand 

Coastal Policy Statement.  

 (ii)  Whether the Board properly applied the provisions of the 

Act and the need to give effect to the New Zealand Coastal 
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Policy Statement under s 67(3)(b) of the Act in coming to a 

“balanced judgment” or assessment “in the round” in 

considering conflicting policies.  

(b)  Was the Board obliged to consider alternative sites or methods when 

determining a private plan change that is located in, or results in 

significant adverse effects on, an outstanding natural landscape or 

feature or outstanding natural character area within the coastal 

environment? This question raises the correctness of the approach 

taken by the High Court in Brown v Dunedin City Council [2003] 

NZRMA 420 and whether, if sound, the present case should properly 

have been treated as an exception to the general approach. Whether 

any error in approach was material to the decision made will need to 

be addressed if necessary. 

We will focus initially on question (a). 

First question: proper approach 

[18] Before we describe those aspects of the statutory framework relevant to the 

first question in more detail, we will briefly set out the Board’s critical findings in 

relation to the Papatua plan change.  This will provide context for the discussion of 

the statutory framework that follows.   

[19] The Board did not consider that there would be any ecological or biological 

impacts from the proposed farm at Papatua.  The Board’s focus was on the adverse 

effects to outstanding natural character and landscape.  The Board said:  

[1235] Port Gore, and in particular Pig Bay, is the site of the proposed 

Papatua farm. Port Gore, in the overall context of the Sounds, is a relatively 

remote bay. The land adjoining the proposed farm has three areas of different 

ecological naturalness ranked low, medium and high, within the Cape 

Lambert Scenic Reserve. All the landscape experts identified part of Pig Bay 

adjoining the proposed farm as an area of Outstanding Natural Landscape. 

[1236] We have found that the effects on natural character at a site level 

would be high, particularly on the Cape Lambert Reserve, which is 

recognised as an Area of Outstanding Natural Character. We have also found 

that there would be high to very high adverse visual effects on an 

Outstanding Natural Landscape. Thus the directions in Policy 13(1)(a) and 

Policy 15(1)(a) of the [New Zealand] Coastal Policy Statement would not be 

given effect to.  

 

… 

[1241] We have, also, to balance the adverse effects against the benefits for 

economic and social well-being, and, importantly, the integrated 

management of the region’s natural and physical resources.  



 

 

[1242] In this regard, we have already described the bio-secure approach, 

using three separate groupings. The Papatua site is particularly important, as 

King Salmon could operate a separate supply and processing chain from the 

North Island. Management of the biosecurity risks is critical to the success of 

aquaculture and the provision of three “biosecure” areas through the Plan 

Change is a significant benefit.  

[1243] While the outstanding natural character and landscape values of 

outer Port Gore count against the granting of this site the advantages for risk 

management and the ability to isolate this area from the rest of the Sounds is 

a compelling factor. In this sense the appropriateness for aquaculture, 

specifically for salmon farming, [weighs] heavily in favour. We find that the 

proposed Papatua Zone would be appropriate. 

[20] As will be apparent from this extract, some of the features which made the 

site outstanding from a natural character and landscape perspective also made it 

attractive as a salmon farming site.  In particular the remoteness of the site and its 

location close to the Cook Strait made it attractive from a biosecurity perspective.  

King Salmon had grouped its nine proposed salmon farms into three distinct 

geographic areas, the objective being to ensure that if disease occurred in the farms 

in one area, it could be contained to those farms.  This approach had particular 

relevance to the Papatua site because, in the event of an outbreak of disease 

elsewhere, King Salmon could operate a separate salmon supply and processing 

chain from the southern end of the North Island.   

Statutory background – Pt 2 of the RMA 

[21] Part 2 of the RMA is headed “Purpose and principles” and contains four 

sections, beginning with s 5.  Section 5(1) identifies the RMA’s purpose as being to 

promote sustainable management of natural and physical resources.  The use of the 

word “promote” reflects the RMA’s forward looking and management focus.  While 

the use of “promote” may indicate that the RMA seeks to foster or further the 

implementation of sustainable management of natural and physical resources rather 

than requiring its achievement in every instance,
42

 the obligation of those who 

perform functions under the RMA to comply with the statutory objective is clear.  At 

issue in the present case is the nature of that obligation.  

[22] Section 5(2) defines “sustainable management” as follows: 
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In this Act, sustainable management means managing the use, 

development, and protection of natural and physical resources in a way, or at 

a rate, which enables people and communities to provide for their social, 

economic, and cultural well-being and for their health and safety while— 

(a)  sustaining the potential of natural and physical resources (excluding 

minerals) to meet the reasonably foreseeable needs of future 

generations; and 

(b)  safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems; and 

(c)  avoiding, remedying, or mitigating any adverse effects of activities 

on the environment. 

[23] There are two important definitions of words used in s 5(2).  First, the word 

“effect” is broadly defined to include any positive or adverse effect, any temporary 

or permanent effect, any past, present or future effect and any cumulative effect.
43

 

Second, the word “environment” is defined, also broadly, to include:
44

 

(a) ecosystems and their constituent parts, including people and 

communities; and 

(b)  all natural and physical resources; and 

(c)  amenity values; and 

(d)  the social, economic, aesthetic, and cultural conditions which affect 

the matters stated in paragraphs (a) to (c) or which are affected by 

those matters … 

The term “amenity values” in (c) of this definition is itself widely defined to mean 

“those natural or physical qualities and characteristics of an area that contribute to 

people’s appreciation of its pleasantness, aesthetic coherence, and cultural and 

recreational attributes”.
45

  Accordingly, aesthetic considerations constitute an 

element of the environment. 

[24] We make four points about the definition of “sustainable management”: 

(a) First, the definition is broadly framed.  Given that it states the 

objective which is sought to be achieved, the definition’s language is 
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necessarily general and flexible.  Section 5 states a guiding principle 

which is intended to be applied by those performing functions under 

the RMA rather than a specifically worded purpose intended more as 

an aid to interpretation.   

(b) Second, as we explain in more detail at [92] to [97] below, in the 

sequence “avoiding, remedying, or mitigating” in sub-para (c), 

“avoiding” has its ordinary meaning of “not allowing” or “preventing 

the occurrence of”.
46

  The words “remedying” and “mitigating” 

indicate that the framers contemplated that developments might have 

adverse effects on particular sites, which could be permitted if they 

were mitigated and/or remedied (assuming, of course, they were not 

avoided).   

(c) Third, there has been some controversy concerning the effect of the 

word “while” in the definition.
47

  The definition is sometimes viewed 

as having two distinct parts linked by the word “while”.  That may 

offer some analytical assistance but it carries the risk that the first part 

of the definition will be seen as addressing one set of interests 

(essentially developmental interests) and the second part another set 

(essentially intergenerational and environmental interests).  We do not 

consider that the definition should be read in that way.  Rather, it 

should be read as an integrated whole.  This reflects the fact that 

elements of the intergenerational and environmental interests referred 

to in sub-paras (a), (b) and (c) appear in the opening part of the 

definition as well (that is, the part preceding “while”).  That part talks 

of managing the use, development and protection of natural and 

physical resources so as to meet the stated interests – social, economic 
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and cultural well-being as well as health and safety.  The use of the 

word “protection” links particularly to sub-para (c).  In addition, the 

opening part uses the words “in a way, or at a rate”.  These words link 

particularly to the intergenerational interests in sub-paras (a) and (b).  

As we see it, the use of the word “while” before sub-paras (a), (b) 

and (c) means that those paragraphs must be observed in the course of 

the management referred to in the opening part of the definition.  That 

is, “while” means “at the same time as”.   

(d) Fourth, the use of the word “protection” in the phrase “use, 

development and protection of natural and physical resources” and the 

use of the word “avoiding” in sub-para (c) indicate that s 5(2) 

contemplates that particular environments may need to be protected 

from the adverse effects of activities in order to implement the policy 

of sustainable management; that is, sustainable management of natural 

and physical resources involves protection of the environment as well 

as its use and development.  The definition indicates that 

environmental protection is a core element of sustainable 

management, so that a policy of preventing the adverse effects of 

development on particular areas is consistent with sustainable 

management.  This accords with what was said in the explanatory 

note when the Resource Management Bill was introduced:
48

 

The central concept of sustainable management in this Bill 

encompasses the themes of use, development and protection. 

[25] Section 5 is a carefully formulated statement of principle intended to guide 

those who make decisions under the RMA.  It is given further elaboration by the 

remaining sections in pt 2, ss 6, 7 and 8: 

(a) Section 6, headed “Matters of national importance”, provides that in 

achieving the purpose of the RMA, all persons exercising powers and 

functions under it in relation to managing the use, development and 

protection of natural and physical resources “shall recognise and 
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provide for” seven matters of national importance.  Most relevantly, 

these include: 

(i) in s 6(a), the preservation of the natural character of the coastal 

environment (including the coastal marine area) and its 

protection from inappropriate subdivision, use and 

development; and 

(ii) in s 6(b), the protection of outstanding natural features and 

landscapes from inappropriate subdivision, use and 

development.  

Also included in ss 6(c) to (g) are: 

(iii) the protection of areas of significant indigenous vegetation and 

significant habitats of indigenous fauna; 

(iv) the maintenance and enhancement of public access to and 

along the coastal marine area; 

(v) the relationship of Maori and their culture and traditions with, 

among other things, water; 

(vi) the protection of historical heritage from inappropriate 

subdivision use and development; and 

(vii) the protection of protected customary rights. 

(b) Section 7 provides that in achieving the purpose of the RMA, all 

persons excising powers and functions under it in relation to 

managing the use, development and protection of natural and physical 

resources “shall have particular regard to” certain specified matters, 

including (relevantly): 



 

 

(i) kaitiakitanga and the ethic of stewardship;
49

 

(ii) the efficient use and development of physical and natural 

resources;
50

 and 

(iii) the maintenance and enhancement of the quality of the 

environment.
51

 

(c) Section 8 provides that in achieving the purpose of the RMA, all 

persons exercising powers and functions under it in relation to 

managing the use, development and protection of natural and physical 

resources “shall take into account” the principles of the Treaty of 

Waitangi. 

[26] Section 5 sets out the core purpose of the RMA – the promotion of 

sustainable management of natural and physical resources.  Sections 6, 7 and 8 

supplement that by stating the particular obligations of those administering the RMA 

in relation to the various matters identified.  As between ss 6 and 7, the stronger 

direction is given by s 6 – decision-makers “shall recognise and provide for” what 

are described as “matters of national importance”, whereas s 7 requires decision-

makers to “have particular regard to” the specified matters.  The matters set out in 

s 6 fall naturally within the concept of sustainable management in a New Zealand 

context.  The requirement to “recognise and provide for” the specified matters as 

“matters of national importance” identifies the nature of the obligation that decision-

makers have in relation to those matters when implementing the principle of 

sustainable management.  The matters referred to in s 7 tend to be more abstract and 

more evaluative than the matters set out in s 6.  This may explain why the 

requirement in s 7 is to “have particular regard to” them (rather than being in similar 

terms to s 6).   

[27] Under s 8 decision-makers are required to “take into account” the principles 

of the Treaty of Waitangi.  Section 8 is a different type of provision again, in the 
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sense that the principles of the Treaty may have an additional relevance to decision-

makers.  For example, the Treaty principles may be relevant to matters of process, 

such as the nature of consultations that a local body must carry out when performing 

its functions under the RMA.  The wider scope of s 8 reflects the fact that among the 

matters of national importance identified in s 6 are “the relationship of Maori and 

their culture and traditions with their ancestral lands, water, sites, waahi tapu, and 

other taonga” and protections for historic heritage and protected customary rights 

and that s 7 addresses kaitiakitanga. 

[28] It is significant that three of the seven matters of national importance 

identified in s 6 relate to the preservation or protection of certain areas, either 

absolutely or from “inappropriate” subdivision, use and development (that is, ss 6(a), 

(b) and (c)). Like the use of the words “protection” and “avoiding” in s 5, the 

language of ss 6(a), (b) and (c) suggests that, within the concept of sustainable 

management, the RMA envisages that there will be areas the natural characteristics 

or natural features of which require protection from the adverse effects of 

development.  In this way, s 6 underscores the point made earlier that protection of 

the environment is a core element of sustainable management. 

[29] The use of the phrase “inappropriate subdivision, use or development” in s 6 

raises three points:   

(a) First, s 6(a) replaced s 3(c) of the Town and Country Planning Act, 

which made “the preservation of the natural character of the coastal 

environment, and the margins of lakes and rivers, and the protection 

of them from unnecessary subdivision and development” a matter of 

national importance.
52

  In s 6(a), the word “inappropriate” replaced 

the word “unnecessary”.  There is a question of the significance of 

this change in wording, to which we will return.
53

   

(b) Second, a protection against “inappropriate” development is not 

necessarily a protection against any development.  Rather, it allows 
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for the possibility that there may be some forms of “appropriate” 

development.  

(c) Third, there is an issue as to the precise meaning of “inappropriate” in 

this context, in particular whether it is to be assessed against the 

particular features of the environment that require protection or 

preservation or against some other standard.  This is also an issue to 

which we will return.
54

 

[30] As we have said, the RMA envisages the formulation and promulgation of a 

cascade of planning documents, each intended, ultimately, to give effect to s 5, and 

to pt 2 more generally.  These documents form an integral part of the legislative 

framework of the RMA and give substance to its purpose by identifying objectives, 

policies, methods and rules with increasing particularity both as to substantive 

content and locality.  Three of these documents are of particular importance in this 

case – the NZCPS, the Marlborough Regional Policy Statement
55

 and the Sounds 

Plan.  

New Zealand Coastal Policy Statement 

(i) General observations 

[31] As we have said, the planning documents contemplated by the RMA are part 

of the legislative framework.  This point can be illustrated by reference to the 

NZCPS, the current version of which was promulgated in 2010.
56

  Section 56 

identifies the NZCPS’s purpose as being “to achieve the purpose of [the RMA] in 

relation to the coastal environment of New Zealand”.  Other subordinate planning 

documents – regional policy statements,
57

 regional plans
58

 and district plans
59

 – must 

“give effect to” the NZCPS.  Moreover, under s 32, the Minister was obliged to carry 
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out an evaluation of the proposed coastal policy statement before it was notified 

under s 48 for public consultation.  That evaluation was required to examine:
60

 

(a)  the extent to which each objective is the most appropriate way to 

achieve the purpose of this Act; and 

(b) whether, having regard to their efficiency and effectiveness, the 

policies, rules, or other methods are the most appropriate way for 

achieving the objectives. 

… 

[32] In developing and promulgating a New Zealand coastal policy statement, the 

Minister is required to use either the board of inquiry process set out in ss 47 to 52 or 

something similar, albeit less formal.
61

  Whatever process is used, there must be a 

sufficient opportunity for public submissions.  The NZCPS was promulgated after a 

board of inquiry had considered the draft, received public submissions and reported 

to the Minister. 

[33] Because the purpose of the NZCPS is “to state policies in order to achieve the 

purpose of the [RMA] in relation to the coastal environment of New Zealand”
62

 and 

any plan change must give effect to it, the NZCPS must be the immediate focus of 

consideration.  Given the central role played by the NZCPS in the statutory 

framework, and because no party has challenged it, we will proceed on the basis that 

the NZCPS conforms with the RMA’s requirements, and with pt 2 in particular.  

Consistently with s 32(3), we will treat its objectives as being the most appropriate 

way to achieve the purpose of the RMA and its policies as the most appropriate way 

to achieve its objectives.   

[34] We pause at this point to note one feature of the Board’s decision, namely 

that having considered various aspects of the NZCPS in relation to the proposed plan 

changes, the Board went back to pt 2 when reaching its final determination.  The 

Board set the scene for this approach in the early part of its decision in the following 

way:
63
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[76] Part II is a framework against which all the functions, powers, and 

duties under the RMA are to be exercised for the purposes of giving effect to 

the RMA.  There are no qualifications or exceptions.  Any exercise of 

discretionary judgment is impliedly to be done for the statutory purpose.  

The provisions for the various planning instruments required under the RMA 

also confirm the priority of Part II, by making all considerations subject to 

Part II – see for example Sections 51, 61, 66 and 74.  The consideration of 

applications for resource consents is guided by Sections 104 and 105. 

… 

[79] We discuss, where necessary, the Part II provisions when we discuss 

the contested issues that particular provisions apply to.  When considering 

both Plan Change provisions and resource consent applications, the purpose 

of the RMA as defined in Section 5 is not the starting point, but the finishing 

point to be considered in the overall exercise of discretion.  

[80] It is well accepted that applying Section 5 involves an overall broad 

judgment of whether a proposal would promote the sustainable management 

of natural and physical resources.  The RMA has a single purpose.  It also 

allows for the balancing of conflicting considerations in terms of their 

relative significance or proportion in the final outcome. 

[35] The Board returned to the point when expressing its final view: 

[1227] We are to apply the relevant Part II matters when balancing the 

findings we have made on the many contested issues.  Many of those 

findings relate to different and sometimes competing principles enunciated 

in Part II of the RMA.  We are required to make an overall broad judgment 

as to whether the Plan Change would promote the single purpose of the 

RMA – the sustainable management of natural and physical resources.  As 

we have said earlier, Part II is not just the starting point but also the finishing 

point to be considered in the overall exercise of our discretion. 

[36] We will discuss the Board’s reliance on pt 2 rather than the NZCPS in 

reaching its final determination later in this judgment.  It sufficient at this stage to 

note that there is a question as to whether its reliance on pt 2 was justified in the 

circumstances.   

[37] There is one other noteworthy feature of the Board’s approach as set out in 

these extracts.  It is that the principles enunciated in pt 2 are described as “sometimes 

competing”.
64

  The Board expressed the same view about the NZCPS, namely that  
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  King Salmon (Board), above n 6, at [1227]. 



 

 

the various objectives and policies it articulates compete or “pull in different 

directions”.
65

  One consequence is that an “overall broad judgment” is required to 

reach a decision about sustainable management under s 5(2) and, in relation to the 

NZCPS, as to “whether the instrument as a whole is generally given effect to”.
66

   

[38] Two different approaches to s 5 have been identified in the early 

jurisprudence under the RMA, the first described as the “environmental bottom line” 

approach and the second as the “overall judgment” approach.
67

  A series of early 

cases in the Planning Tribunal set out the “environmental bottom line” approach.
68

  

In Shell Oil New Zealand Ltd v Auckland City Council, the Tribunal said that 

ss 5(2)(a), (b) and (c):
69

 

… may be considered cumulative safeguards which enure (or exist at the 

same time) whilst the resource … is managed in such a way or rate which 

enables the people of the community to provide for various aspects of their 

wellbeing and for their health and safety.  These safeguards or qualifications 

for the purpose of the [RMA] must all be met before the purpose is fulfilled.  

The promotion of sustainable management has to be determined therefore, in 

the context of these qualifications which are to be accorded the same weight. 

In this case there is no great issue with s 5(2)(a) and (b).  If we find however, 

that the effects of the service station on the environment cannot be avoided, 

remedied or mitigated, one of the purposes of the [RMA] is not achieved. 

In Campbell v Southland District Council, the Tribunal said:
70

 

Section 5 is not about achieving a balance between benefits occurring from 

an activity and its adverse effects. … [T]he definition in s 5(2) requires 

adverse effects to be avoided, remedied or mitigated, irrespective of the 

benefits which may accrue … . 

[39] The “overall judgment” approach seems to have its origin in the judgment of 

Grieg J in New Zealand Rail Ltd v Marlborough District Council, in the context of 

an appeal relating to a number of resource consents for the development of a port at 
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Shakespeare Bay.
71

  The Judge rejected the contention that the requirement in s 6(a) 

to preserve the natural character of a particular environment was absolute.72  Rather, 

Grieg J considered that the preservation of natural character was subordinate to s 5’s 

primary purpose, to promote sustainable management.  The Judge described the 

protection of natural character as “not an end or an objective on its own” but an 

“accessory to the principal purpose” of sustainable management.73 

[40] Greig J pointed to the fact that under previous legislation there was protection 

of natural character against “unnecessary” subdivision and development.  This, the 

Judge said, was stronger than the protection in s 6(a) against “inappropriate” 

subdivision, use and development:74 the word “inappropriate” had a wider 

connotation than “unnecessary”.75  The question of inappropriateness had to be 

determined on a case-by-case basis in the particular circumstances.  The Judge 

said:76 

It is “inappropriate” from the point of view of the preservation of natural 

character in order to achieve the promotion of sustainable management as a 

matter of national importance. It is, however, only one of the matters of 

national importance, and indeed other matters have to be taken into account. 

It is certainly not the case that preservation of the natural character is to be 

achieved at all costs. The achievement which is to be promoted is sustainable 

management and questions of national importance, national value and 

benefit, and national needs, must all play their part in the overall 

consideration and decision.  

This Part of the [RMA] expresses in ordinary words of wide meaning the 

overall purpose and principles of the [RMA]. It is not, I think, a part of the 

[RMA] which should be subjected to strict rules and principles of statutory 

construction which aim to extract a precise and unique meaning from the 

words used. There is a deliberate openness about the language, its meaning 

and its connotations which I think is intended to allow the application of 

policy in a general and broad way. Indeed, it is for that purpose that the 

Planning Tribunal, with special expertise and skills, is established and 

appointed to oversee and to promote the objectives and the policies and the 

principles under the [RMA]. 

In the end I believe the tenor of the appellant’s submissions was to restrict 

the application of this principle of national importance, to put the absolute 

preservation of the natural character of a particular environment at the 

forefront and, if necessary, at the expense of everything except where it was 
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73

  At 85.  
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necessary or essential to depart from it.  That is not the wording of the 

[RMA] or its intention.  I do not think that the Tribunal erred as a matter of 

law.  In the end it correctly applied the principles of the [RMA] and had 

regard to the various matters to which it was directed.  It is the Tribunal 

which is entrusted to construe and apply those principles, giving the weight 

that it thinks appropriate.  It did so in this case and its decision is not subject 

to appeal as a point of law. 

[41] In North Shore City Council v Auckland Regional Council, the Environment 

Court discussed New Zealand Rail and said that none of the ss 5(2)(a), (b) or (c) 

considerations necessarily trumped the others – decision makers were required to 

balance all relevant considerations in the particular case.
77

  The Court said:
78

 

We have considered in light of those remarks [in New Zealand Rail] the 

method to be used in applying s 5 to a case where on some issues a proposal 

is found to promote one or more of the aspects of sustainable management, 

and on others is found not to attain, or fully attain, one or more of the aspects 

described in paragraphs (a), (b) and (c). To conclude that the latter 

necessarily overrides the former, with no judgment of scale or proportion, 

would be to subject s 5(2) to the strict rules and proposal of statutory 

construction which are not applicable to the broad description of the 

statutory purpose. To do so would not allow room for exercise of the kind of 

judgment by decision-makers (including this Court — formerly the Planning 

Tribunal) alluded to in the [New Zealand Rail] case. 

… 

The method of applying s 5 then involves an overall broad judgment of 

whether a proposal would promote the sustainable management of natural 

and physical resources. That recognises that the [RMA] has a single 

purpose. Such a judgment allows for comparison of conflicting 

considerations and the scale or degree of them, and their relative 

significance or proportion in the final outcome.  

[42] The Environment Court has said that the NZCPS is to be approached in the 

same way.
79

  The NZCPS “is an attempt to more explicitly state the tensions which 

are inherent within Part 2 of the [RMA]”.
80

  Particular policies in the NZCPS may be 
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irreconcilable in the context of a particular case.
81

  No individual  objective or policy 

from the NZCPS should be interpreted as imposing a veto.
82

  Rather, where relevant 

provisions from the NZCPS are in conflict, the court’s role is to reach an “overall 

judgment” having considered all relevant factors.
83

 

[43] The fundamental issue raised by the EDS appeal is whether the “overall 

judgment” approach as the Board applied it is consistent with the legislative 

framework generally and the NZCPS in particular.  In essence, the position of EDS 

is that, once the Board had determined that the proposed salmon farm at Papatua 

would have high adverse effects on the outstanding natural character of the area and 

its outstanding natural landscape, so that policies 13(1)(a) and 15(a) of the NZCPS 

would not be given effect to, it should have refused the application.  EDS argued, 

then, that there is an “environmental bottom line” in this case, as a result of the 

language of policies 13(1)(a) and 15(a).   

[44] The EDS appeal raises a number of particular issues – the nature of the 

obligation to “give effect to” the NZCPS, the meaning of “avoid” and the meaning of 

“inappropriate”.  As will become apparent, all are affected by the resolution of the 

fundamental issue just identified.  

(ii) Objectives and policies in the NZCPS 

[45] Section 57(1) of the RMA requires that there must “at all times” be at least 

one New Zealand coastal policy statement prepared and recommended by the 

Minister  of Conservation following a statutorily-mandated consultative process.  

The first New Zealand coastal policy statement was issued in May 1994.
84

  In 2003 a 

lengthy review process was initiated.  The process involved: an independent review 

of the policy statement, which was provided to the Minster in 2004;  the release of an 

issues and options paper in 2006; the preparation of the proposed new policy 

statement in 2007; public submissions and board of inquiry hearings on the proposed 
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statement in 2008; and a report from the board of inquiry to the Minister in 2009.  

All this culminated in the NZCPS, which came into effect in December 2010. 

[46] Under s 58, a New Zealand coastal policy statement may state objectives and 

policies about any one or more of certain specified matters.  Because they are not 

mentioned in s 58, it appears that such a statement was not intended to include 

“methods”, nor can it contain “rules” (given the special statutory definition of 

“rules”).
85

   

[47] As we discuss in more detail later in this judgment, Mr Kirkpatrick for EDS 

argued that s 58(a) is significant in the present context because it contemplates that a 

New Zealand coastal policy statement may contain “national priorities for the 

preservation of the natural character of the coastal environment of New Zealand, 

including protection from inappropriate subdivision, use and development”.  While 

counsel were agreed that the current NZCPS does not contain national priorities in 

terms of s 58(a),
86

 this provision may be important because the use of the words 

“priorities”, “preservation” and “protection” (together with “inappropriate”) suggests 

that the RMA contemplates what might be described as “environmental bottom 

lines”.  As in s 6, the word “inappropriate” appears to relate back to the preservation 

of the natural character of the coastal environment: it is preservation of natural 

character that provides the standard for assessing whether particular subdivisions, 

uses or developments are “inappropriate”.   

[48] The NZCPS contains seven objectives and 29 policies.  The policies support 

the objectives.  Two objectives are of particular importance in the present context, 

namely objectives 2 and 6.
87
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[49] Objective 2 provides: 

Objective 2 

To preserve the natural character of the coastal environment and protect 

natural features and landscape values through: 

 recognising the characteristics and qualities that contribute to natural 

character, natural features and landscape values and their location 

and distribution; 

 identifying those areas where various forms of subdivision, use, and 

development would be inappropriate and protecting them from such 

activities; and 

 encouraging restoration of the coastal environment. 

Three aspects of objective 2 are significant.  First, it is concerned with preservation 

and protection of natural character, features and landscapes.  Second, it contemplates 

that this will be achieved by articulating the elements of natural character and 

features and identifying areas which possess such character or features.  Third, it 

contemplates that some of the areas identified may require protection from 

“inappropriate” subdivision, use and development.   

[50] Objective 6 provides: 

Objective 6 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through subdivision, use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 

 some uses and developments which depend upon the use of natural 

and physical resources in the coastal environment are important to 

the social, economic and cultural wellbeing of people and 

communities; 

 functionally some uses and developments can only be located on the 

coast or in the coastal marine area; 

 the coastal environment contains renewable energy resources of 

significant value; 



 

 

 the protection of habitats of living marine resources contributes to 

the social, economic and cultural wellbeing of people and 

communities; 

 the potential to protect, use, and develop natural and physical 

resources in the coastal marine area should not be compromised by 

activities on land; 

 the proportion of the coastal marine area under any formal protection 

is small and therefore management under the [RMA] is an important 

means by which the natural resources of the coastal marine area can 

be protected; and 

 historic heritage in the coastal environment is extensive but not fully 

known, and vulnerable to loss or damage from inappropriate 

subdivision, use, and development.  

[51] Objective 6 is noteworthy for three reasons: 

(a) First, it recognises that some developments which are important to 

people’s social, economic and cultural well-being can only occur in 

coastal environments.   

(b) Second, it refers to use and development not being precluded “in 

appropriate places and forms” and “within appropriate limits”.  

Accordingly, it is envisaged that there will be places that are 

“appropriate” for development and others that are not. 

(c) Third, it emphasises management under the RMA as an important 

means by which the natural resources of the coastal marine area can 

be protected.  This reinforces the point previously made, that one of 

the components of sustainable management is the protection and/or 

preservation of deserving areas. 

[52] As we have said, in the NZCPS there are 29 policies that support the seven 

objectives.  Four policies are particularly relevant to the issues in the EDS appeal: 

policy 7, which deals with strategic planning; policy 8, which deals with 

aquaculture; policy 13, which deals with preservation of natural character; and policy 

15, which deals with natural features and natural landscapes.   



 

 

[53] Policy 7 provides: 

Strategic planning 

(1) In preparing regional policy statements, and plans: 

 (a) consider where, how and when to provide for future 

residential, rural residential, settlement, urban development 

and other activities in the coastal environment at a regional 

and district level; and  

 (b) identify areas of the coastal environment where particular 

activities and forms of subdivision, use and development: 

  (i) are inappropriate; and  

  (ii) may be inappropriate without the consideration of 

effects through a resource consent application, 

notice of requirement for designation or Schedule 1 

of the [RMA] process;  

  and provide protection from inappropriate subdivision, use, 

and development in these areas through objectives, policies 

and rules.  

(2) Identify in regional policy statements, and plans, coastal processes, 

resources or values that are under threat or at significant risk from 

adverse cumulative effects. Include provisions in plans to manage 

these effects. Where practicable, in plans, set thresholds (including 

zones, standards or targets), or specify acceptable limits to change, 

to assist in determining when activities causing adverse cumulative 

effects are to be avoided. 

[54] Policy 7 is important because of its focus on strategic planning.  It requires 

the relevant regional authority to look at its region as a whole in formulating a 

regional policy statement or plan.  As part of that overall assessment, the regional 

authority must identify areas where particular forms of subdivision, use or 

development “are” inappropriate, or “may be” inappropriate without consideration of 

effects through resource consents or other processes, and must protect them from 

inappropriate activities through objectives, policies and rules.  Policy 7 also requires 

the regional authority to consider adverse cumulative effects. 

[55] There are two points to be made about the use of “inappropriate” in policy 7.  

First, if “inappropriate”, development is not permitted, although this does not 

necessarily rule out any development.  Second, what is “inappropriate” is to be 



 

 

assessed against the nature of the particular area under consideration in the context 

of the region as a whole.   

[56] Policy 8 provides: 

Aquaculture 

Recognise the significant existing and potential contribution of aquaculture 

to the social, economic and cultural well-being of people and communities 

by: 

 (a) including in regional policy statements and regional coastal 

plans provision for aquaculture activities in appropriate 

places in the coastal environment, recognising that relevant 

considerations may include: 

  (i) the need for high water quality for aquaculture 

activities; and 

  (ii) the need for land-based facilities associated with 

marine farming; 

 (b) taking account of the social and economic benefits of 

aquaculture, including any available assessments of national 

and regional economic benefits; and 

 (c) ensuring that development in the coastal environment does 

not make water quality unfit for aquaculture activities in 

areas approved for that purpose. 

[57] The importance of policy 8 will be obvious.  Local authorities are to 

recognise aquaculture’s potential by including in regional policy statements and 

regional plans provision for aquaculture “in appropriate places” in the coastal 

environment.  Obviously, there is an issue as to the meaning of “appropriate” in this 

context. 

[58] Finally, there are policies 13 and 15.  Their most relevant feature is that, in 

order to advance the specified overall policies, they state policies of avoiding 

adverse effects of activities on natural character in areas of outstanding natural 

character and on outstanding natural features and outstanding natural landscapes in 

the coastal environment.   



 

 

[59] Policy 13 provides: 

Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate subdivision, use, and development: 

 (a) avoid adverse effects of activities on natural character in 

areas of the coastal environment with outstanding natural 

character; and 

 (b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment;  

 including by: 

 (c) assessing the natural character of the coastal environment of 

the region or district, by mapping or otherwise identifying at 

least areas of high natural character; and 

 (d) ensuring that regional policy statements, and plans, identify 

areas where preserving natural character requires objectives, 

policies and rules, and include those provisions. 

(2) Recognise that natural character is not the same as natural features 

and landscapes or amenity values and may include matters such as: 

 (a) natural elements, processes and patterns; 

 (b) biophysical, ecological, geological and geomorphological 

aspects; 

 (c) natural landforms such as headlands, peninsulas, cliffs, 

dunes, wetlands, reefs, freshwater springs and surf breaks; 

 (d) the natural movement of water and sediment; 

 (e) the natural darkness of the night sky; 

 (f) places or areas that are wild or scenic; 

 (g) a range of natural character from pristine to modified; and 

 (h) experiential attributes, including the sounds and smell of the 

sea; and their context or setting. 

[60] Policy 15 provides: 

Natural features and natural landscapes 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate subdivision, use, and 

development: 



 

 

(a) avoid adverse effects of activities on outstanding natural features and 

outstanding natural landscapes in the coastal environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects of activities on other natural features and 

natural landscapes in the coastal environment;  

including by: 

(c) identifying and assessing the natural features and natural landscapes 

of the coastal environment of the region or district, at minimum by 

land typing, soil characterisation and landscape characterisation and 

having regard to: 

 (i) natural science factors, including geological, topographical, 

ecological and dynamic components; 

 (ii) the presence of water including in seas, lakes, rivers and 

streams; 

 (iii) legibility or expressiveness – how obviously the feature or 

landscape demonstrates its formative processes; 

 (iv) aesthetic values including memorability and naturalness; 

 (v) vegetation (native and exotic); 

 (vi) transient values, including presence of wildlife or other 

values at certain times of the day or year; 

 (v) whether the values are shared and recognised; 

 (vi) cultural and spiritual values for tangata whenua, identified 

by working, as far as practicable, in accordance with tikanga 

Māori; including their expression as cultural landscapes and 

features; 

 (vii) historical and heritage associations; and 

 (viii) wild or scenic values; 

(d) ensuring that regional policy statements, and plans, map or otherwise 

identify areas where the protection of natural features and natural 

landscapes requires objectives, policies and rules; and 

(e) including the objectives, policies and rules required by (d) in plans. 

[61] As can be seen, policies 13(1)(a) and (b) and 15(a) and (b) are to similar 

effect.  Local authorities are directed to avoid adverse effects of activities on natural 

character in areas of outstanding natural character (policy 13(1)(a)), or on 

outstanding natural features and outstanding natural landscapes (policy 15(a)).  In 



 

 

other contexts, they are to avoid “significant” adverse effects and to “avoid, remedy 

or mitigate” other adverse effects of activities (policies 13(1)(b) and 15(b)).   

[62] The overall purpose of these directions is to preserve the natural character of 

the coastal environment and to protect it from inappropriate subdivision, use and 

development (policy 13) or to protect the natural features and natural landscapes 

(including seascapes) from inappropriate subdivision, use and development 

(policy 15).  Accordingly, then, the local authority’s obligations vary depending on 

the nature of the area at issue.  Areas which are “outstanding” receive the greatest 

protection: the requirement is to “avoid adverse effects”.  Areas that are not 

“outstanding” receive less protection: the requirement is to avoid significant adverse 

effects and avoid, remedy or mitigate other adverse effects.
88

  In this context, 

“avoid” appears to mean “not allow” or “prevent the occurrence of”, but that is an 

issue to which we return at [92] below.   

[63] Further, policies 13 and 15 reinforce the strategic and comprehensive 

approach required by policy 7.  Policy 13(1)(c) and (d) require local authorities to 

assess the natural character of the relevant region by identifying “at least areas of 

high natural character” and to ensure that regional policy statements and plans 

include objectives, policies and rules where they are required to preserve the natural 

character of particular areas.  Policy 15(d) and (e) have similar requirements in 

respect of natural features and natural landscapes requiring protection. 

Regional policy statement  

[64] As we have said, regional policy statements are intended to achieve the 

purpose of the RMA “by providing an overview of the resource management issues 

of the region and policies and methods to achieve integrated management of the 
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natural and physical resources of the whole region”.
89

  They must address a range of 

issues
90

 and must “give effect to” the NZCPS.
91

   

[65] The Marlborough Regional Policy Statement became operative on 

28 August 1995, when the 1994 version of the New Zealand coastal policy statement 

was in effect.  We understand that it is undergoing revision in light of the NZCPS.  

Accordingly, it is of limited value in the present context.  That said, the Marlborough 

Regional Policy Statement does form part of the relevant context in relation to the 

development and protection of areas of natural character in the Marlborough Sounds. 

[66] The Marlborough Regional Policy Statement contains a section on 

subdivision, use and development of the coastal environment and another on visual 

character, which includes a policy on outstanding landscapes.  The policy dealing 

with subdivision, use and development of the coastal environment is framed around 

the concepts of “appropriate” and “inappropriate” subdivision, use and development.  

It reads:
92

 

7.2.8 POLICY - COASTAL ENVIRONMENT 

Ensure the appropriate subdivision, use and development of the coastal 

environment. 

Subdivision, use and development will be encouraged in areas where the 

natural character of the coastal environment has already been 

compromised.  Inappropriate subdivision, use and development will be 

avoided. The cumulative adverse effects of subdivision, use or development 

will also be avoided, remedied or mitigated. 

Appropriate subdivision, use and development of the coastal environment 

enables the community to provide for its social, economic and cultural 

wellbeing. 

[67] The methods to implement this policy are then addressed, as follows: 

7.2.9  METHODS 

(a)  Resource management plans will identify criteria to indicate where 

subdivision, use and development will be appropriate. 
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The [RMA] requires as a matter of national importance that the coastal 

environment be protected from inappropriate subdivision, use and 

development.  Criteria to indicate where subdivision, use or development is 

inappropriate may include water quality; landscape features; special 

habitat; natural character; and risk of natural hazards, including areas 

threatened by erosion, inundation or sea level rise. 

(b)  Resource management plans will contain controls to manage 

subdivision, use and development of the coastal environment to avoid, 

remedy or mitigate any adverse environmental effects. 

Controls which allow the subdivision, use and development of the coastal 

environment enable the community to provide for their social, economic and 

cultural wellbeing. These controls may include financial contributions to 

assist remediation or mitigation of adverse environmental effects. 

Such development may be allowed where there will be no adverse effects on 

the natural character of the coastal environment, and in areas where the 

natural character has already been compromised. Cumulative effects of 

subdivision, use and development will also be avoided, remedied or 

mitigated. 

[68] As to the outstanding landscapes policy, and the method to achieve it, the 

commentary indicates that the effect of any proposed development will be assessed 

against the criteria that make the relevant landscape outstanding; that is, the standard 

of “appropriateness”.  Policy 8.1.3 reads in full:
93

 

8.1.3 POLICY — OUTSTANDING LANDSCAPES 

Avoid, remedy or mitigate the damage of identified outstanding landscape 

features arising from the effects of excavation, disturbance of vegetation, or 

erection of structures. 

The Resource Management Act requires the protection of outstanding 

landscape features as a matter of national importance.  Further, the New 

Zealand Coastal Policy Statement [1994] requires this protection for the 

coastal environment.  Features which satisfy the criteria for recognition as 

having national and international status will be identified in the resource 

management plans for protection.  Any activities or proposals within these 

areas will be considered on the basis of their effects on the criteria which 

were used to identify the landscape features. 

The wellbeing of the Marlborough community is linked to the quality of our 

landscape.  Outstanding landscape features need to be retained without 

degradation from the effects of land and water based activities, for the 

enjoyment of the community and visitors. 
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Regional and district plans 

[69] Section 64 of the RMA requires that there be a regional coastal plan for the 

Marlborough Sounds.  One of the things that a regional council must do in 

developing a regional coastal plan is act in accordance with its duty under s 32 

(which, among other things, required an evaluation of the risks of acting or not 

acting in circumstances of uncertainty or insufficient information).
94

  A regional 

coastal plan must state the objectives for the region, policies to implement the 

objectives and rules (if any) to implement the policies
95

 and must “give effect to” the 

NZCPS and to any regional policy statement.
96

  It is important to emphasise that the 

plan is a regional one, which raises the question of how spot zoning applications 

such as that relating to Papatua are to be considered.  It is obviously important that 

the regional integrity of a regional coastal plan not be undermined. 

[70] We have observed that policies 7, 13 and 15 in the NZCPS require a strategic 

and comprehensive approach to regional planning documents.  To reiterate, 

policy 7(1)(b) requires that, in developing regional plans, entities such as the 

Marlborough District Council: 

identify areas of the coastal environment where particular activities and 

forms of subdivision, use, and development: 

(i) are inappropriate; and  

(ii) may be inappropriate without the consideration of effects through a 

resource consent application, notice of requirement for designation 

or Schedule 1 of the [RMA] process;  

and provide protection from inappropriate subdivision, use, and development 

in these areas through objectives, policies and rules.    

Policies 13(1)(d) and 15(d) require that regional plans identify areas where 

preserving natural character or protecting natural features and natural landscapes 

require objectives, policies and rules.  Besides highlighting the need for a region-

wide approach, these provisions again raise the issue of the meaning of 

“inappropriate”. 
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[71] The Marlborough District Council is a unitary authority with the powers, 

functions and responsibilities of both a regional and district council.
97

  It is 

responsible for the Sounds Plan, which is a combined regional, regional coastal and 

district plan for the Marlborough Sounds.  The current version of the Sounds Plan 

became operative on 25 August 2011.  It comprises three volumes, the first 

containing objectives, policies and methods, the second containing rules and the 

third maps.  The Sounds Plan identifies certain areas within the coastal marine area 

of the Marlborough Sounds as Coastal Marine Zone One (CMZ1), where 

aquaculture is a prohibited activity, and others as Coastal Marine Zone Two (CMZ2), 

where aquaculture is either a controlled or a discretionary activity.  It describes areas 

designated CMZ1 as areas “where marine farming will have a significant adverse 

effect on navigational safety, recreational opportunities, natural character, ecological 

systems, or cultural, residential or amenity values”.
98

  The Board created a new 

zoning classification, Coastal Marine Zone Three (CMZ3), to apply to the four areas 

(previously zoned CMZ1) in respect of which it granted plan changes to permit 

salmon farming.  

[72] In developing the Sounds Plan the Council classified and mapped the 

Marlborough Sounds into management areas known as Natural Character Areas.  

These classifications were based on a range of factors which went to the 

distinctiveness of the natural character within each area.
99

  The Council described the 

purpose of this as follows:
100

 

This natural character information is a relevant tool for management in 

helping to identify and protect those values that contribute to people’s 

experience of the Sounds area.  Preserving natural character in the 

Marlborough Sounds as a whole depends both on the overall pattern of use, 

development and protection, as well as maintaining the natural character of 

particular areas.  The Plan therefore recognises that preservation of the 

natural character of the constituent natural character areas is important in 

achieving preservation of the natural character of the Marlborough Sounds 

as a whole. 

The Plan requires that plan change and resource consent applications be 

assessed with regard to the natural character of the Sounds as a whole as 

well as each natural character area, or areas where appropriate.  … 
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[73] In addition, the Council assessed the landscapes in the Marlborough Sounds 

for the purpose of identifying those that could be described as outstanding.  It noted 

that, as a whole, the Marlborough Sounds has outstanding visual values and 

identified the factors that contribute to that.  Within the overall Marlborough Sounds 

landscape, however, the Council identified particular landscapes as “outstanding”.  

The Sounds Plan describes the criteria against which the Council made the 

assessment
101

 and contains maps that identify the areas of outstanding landscape 

value, which are relatively modest given the size of the region.
102

  It seems clear 

from the Sounds Plan that the exercise was a thoroughgoing one.  

[74] In 2009, the Council completed a landscape and natural character review of 

the Marlborough Sounds, which confirmed the outstanding natural character and 

outstanding natural landscape of the Port Gore area.
103

   

Requirement to “give effect to” the NZCPS 

[75] For the purpose of this discussion, it is important to bear two statutory 

provisions in mind.  The first is s 66(1), which provides that a regional council shall 

prepare and change any regional plan
104

 in accordance with its functions under s 30, 

the provisions of Part 2, a direction given under section 25A(1), its duty under s 32, 

and any regulations.  The second is s 67(3), which provides that a regional plan must 

“give effect to” any national policy statement, any New Zealand coastal policy 

statement and any regional policy statement.  There is a question as to the 

interrelationship of these provisions. 

[76] As we have seen, the RMA requires an extensive process prior to the 

issuance of a New Zealand coastal policy statement – an evaluation under s 32, then 

a board of inquiry or similar process with the opportunity for public input.  This is 

one indication of such a policy statement’s importance in the statutory scheme.  A 

further indication is found in the requirement that the NZCPS must be given effect to 

in subordinate planning documents, including regional policy statements and 
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regional and district plans.
105

  We are concerned with a regional coastal plan, the 

Sounds Plan.  Up until August 2003, s 67 provided that such a regional plan should 

“not be inconsistent with” any New Zealand coastal policy statement.  Since then, 

s 67 has stated the regional council’s obligation as being to “give effect to” any New 

Zealand coastal policy statement.  We consider that this change in language has, as 

the Board acknowledged,
106

 resulted in a strengthening of the regional council’s 

obligation.  

[77] The Board was required to “give effect to” the NZCPS in considering King 

Salmon’s plan change applications.  “Give effect to” simply means “implement”.  

On the face of it, it is a strong directive, creating a firm obligation on the part of 

those subject to it.  As the Environment Court said in Clevedon Cares Inc v Manukau 

City Council:
107

 

[51] The phrase “give effect to” is a strong direction.  This is 

understandably so for two reasons: 

 [a] The hierarchy of plans makes it important that objectives 

and policies at the regional level are given effect to at the 

district level; and 

 [b] The Regional Policy Statement, having passed through the 

[RMA] process, is deemed to give effect to Part 2 matters. 

[78] Further, the RMA provides mechanisms whereby the implementation of the 

NZCPS by regional authorities can be monitored.  One of the functions of the 

Minister of Conservation under s 28 of the RMA is to monitor the effect and 

implementation of the NZCPS.  In addition, s 293 empowers the Environment Court 

to monitor whether a proposed policy statement or plan gives effect to the NZCPS; it 

may allow departures from the NZCPS only if they are of minor significance and do 

not affect the general intent and purpose of the proposed policy statement or plan.
108

  

The existence of such mechanisms underscores the strength of the “give effect to” 

direction. 
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[79] The requirement to “give effect to” the NZCPS gives the Minister a measure 

of control over what regional authorities do: the Minister sets objectives and policies 

in the NZPCS and relevant authorities are obliged to implement those objectives and 

policies in their regional coastal plans, developing methods and rules to give effect to 

them.  To that extent, the authorities fill in the details in their particular localities.   

[80] We have said that the “give effect to” requirement is a strong directive, 

particularly when viewed against the background that it replaced the previous “not 

inconsistent with” requirement.  There is a caveat, however.  The implementation of 

such a directive will be affected by what it relates to, that is, what must be given 

effect to.  A requirement to give effect to a policy which is framed in a specific and 

unqualified way may, in a practical sense, be more prescriptive than a requirement to 

give effect to a policy which is worded at a higher level of abstraction.   

[81] The Board developed this point in its discussion of the requirement that it 

give effect to the NZCPS and the Marlborough Regional Policy Statement (in the 

course of which it also affirmed the primacy of s 5 over the NZCPS and the 

perceived need for the “overall judgment” approach).  It said:
109

 

[1180]  It [that is, the requirement to give effect to the NZCPS] is a strong 

direction and requires positive implementation of the instrument. However, 

both the instruments contain higher order overarching objectives and 

policies, that create tension between them or, as [counsel] says, “pull in 

different directions”, and thus a judgment has to be made as to whether the 

instrument as a whole is generally given effect to. 

[1181] Planning instruments, particularly of a higher order, nearly always 

contain a wide range of provisions. Provisions which are sometimes in 

conflict. The direction “to give effect to” does not enjoin that every policy be 

met. It is not a simple check-box exercise. Requiring that every single policy 

must be given full effect to would otherwise set an impossibly high threshold 

for any type of activity to occur within the coastal marine area. 

[1182] Moreover, there is no “hierarchy” or ranking of provisions in the 

[NZCPS]. The objective seeking ecological integrity has the same standing 

as that enabling subdivision, use and development within the coastal 

environment. Where there are competing values in a proposal, one does not 

automatically prevail over the other. It is a matter of judgement on the facts 

of a particular proposal and no one factor is afforded the right to veto all 

other considerations. It comes down to a matter of weight in the particular 

circumstances. 
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[1183]  In any case, the directions in both policy statements are subservient 

to the Section 5 purpose of sustainable management, as Section 66 of the 

RMA requires a council to change its plan in accordance, among other 

things, the provisions of Part II. Section 68(1) of the RMA requires that rules 

in a regional plan may be included for the purpose of carrying out the 

functions of the regional council and achieving the objectives and policies of 

the Plan. 

[1184] Thus, we are required [to] “give effect to” the provisions of the 

[NZCPS] and the Regional Policy Statement having regard to the provisions 

of those documents as a whole.  We are also required to ensure that the rules 

assist the Regional Council in carrying out its functions under the RMA and 

achieve the objective and policies of the Regional Plan. 

[82] Mr Kirkpatrick argued that there were two errors in this extract: 

(a) It asserted that there was a state of tension or conflict in the policies 

of the NZCPS without analysing the relevant provisions to see 

whether such a state actually existed; and 

(b) It assumed that “generally” giving effect to the NZCPS “as a whole” 

was compliant with s 67(3)(b). 

[83] On the Board’s approach, whether the NZCPS has been given effect to in 

determining a regional plan change application depends on an “overall judgment” 

reached after consideration of all relevant circumstances.  The direction to “give 

effect to” the NZCPS is, then, essentially a requirement that the decision-maker 

consider the factors that are relevant in the particular case (given the objectives and 

policies stated in the NZCPS) before making a decision.  While the weight given to 

particular factors may vary, no one factor has the capacity to create a veto – there is 

no bottom line, environmental or otherwise.  The effect of the Board’s view is that 

the NZCPS is essentially a listing of potentially relevant considerations, which will 

have varying weight in different fact situations.  We discuss at [106] to [148] below 

whether this approach is correct. 

[84] Moreover, as we indicated at [34] to [36] above, and as [1183] in the extract 

just quoted demonstrates, the Board ultimately determined King Salmon’s 

applications not by reference to the NZCPS but by reference to pt 2 of the RMA.  It 

did so because it considered that the language of s 66(1) required that approach.  

Ms Gwyn for the Minister supported the Board’s approach.  We do not accept that it 

is correct. 



 

 

[85] First, while we acknowledge that a regional council is directed by s 66(1) to 

prepare and change any regional plan “in accordance with” (among other things) 

pt 2, it is also directed by s 67(3) to “give effect to” the NZCPS.  As we have said, 

the purpose of the NZCPS is to state policies in order to achieve the RMA’s purpose 

in relation to New Zealand’s coastal environment.  That is, the NZCPS gives 

substance to pt 2’s provisions in relation to the coastal environment.  In principle, by 

giving effect to the NZCPS, a regional council is necessarily acting “in accordance 

with” pt 2 and there is no need to refer back to the part when determining a plan 

change.  There are several caveats to this, however, which we will mention shortly.  

[86] Second, there are contextual considerations supporting this interpretation:  

(a) As will be apparent from what we have said above, there is a 

reasonably elaborate process to be gone through before the Minister is 

able to issue a New Zealand coastal policy statement, involving an 

evaluation under s 32 and a board of inquiry or similar process with 

opportunity for public input.  Given that process, we think it 

implausible that Parliament intended that the ultimate determinant of 

an application such as the present would be pt 2 and not the NZCPS.  

The more plausible view is that Parliament considered that pt 2 would 

be implemented if effect was given to the NZCPS. 

(b) National policy statements such as the NZCPS allow Ministers a 

measure of control over decisions by regional and district councils.  

Accordingly, it is difficult to see why the RMA would require 

regional councils, as a matter of course, to go beyond the NZCPS, and 

back to pt 2, when formulating or changing a regional coastal plan 

which must give effect to the NZCPS.  The danger of such an 

approach is that pt 2 may be seen as “trumping” the NZCPS rather 

than the NZCPS being the mechanism by which pt 2 is given effect in 

relation to the coastal environment.
110
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[87] Mr Nolan for King Salmon advanced a related argument as to the relevance 

of pt 2.  He submitted that the purpose of the RMA as expressed in pt 2 had a role in 

the interpretation of the NZCPS and its policies because the NZCPS was drafted 

solely to achieve the purpose of the RMA; so, the NZCPS and its policies could not 

be interpreted in a way that would fail to achieve the purpose of the RMA.  

[88] Before addressing this submission, we should identify three caveats to the “in 

principle” answer we have just given.  First, no party challenged the validity of the 

NZCPS or any part of it.  Obviously, if there was an allegation going to the 

lawfulness of the NZCPS, that would have to be resolved before it could be 

determined whether a decision-maker who gave effect to the NZCPS as it stood was 

necessarily acting in accordance with pt 2.  Second, there may be instances where the 

NZCPS does not “cover the field” and a decision-maker will have to consider 

whether pt 2 provides assistance in dealing with the matter(s) not covered.  

Moreover, the obligation in s 8 to have regard to the principles of the Treaty of 

Waitangi will have procedural as well as substantive implications, which decision-

makers must always have in mind, including when giving effect to the NZCPS.  

Third, if there is uncertainty as to the meaning of particular policies in the NZCPS, 

reference to pt 2 may well be justified to assist in a purposive interpretation.  

However, this is against the background that the policies in the NZCPS are intended 

to implement the six objectives it sets out, so that reference to one or more of those 

objectives may well be sufficient to enable a purposive interpretation of particular 

policies.  

[89] We do not see Mr Nolan’s argument as falling within the third of these 

caveats.  Rather, his argument is broader in its effect, as it seeks to justify reference 

back to pt 2 as a matter of course when a decision-maker is required to give effect to 

the NZCPS.   

[90] The difficulty with the argument is that, as we have said, the NZCPS was 

intended to give substance to the principles in pt 2 in respect of the coastal 

environment by stating objectives and policies which apply those principles to that 

environment: the NZCPS translates the general principles to more specific or 

focussed objectives and policies.  The NZCPS is a carefully expressed document 



 

 

whose contents are the result of a rigorous process of formulation and evaluation.  It 

is a document which reflects particular choices.  To illustrate, s 5(2)(c) of the RMA 

talks about “avoiding, remedying or mitigating any adverse effects of activities on 

the environment” and s 6(a) identifies “the preservation of the natural character of 

the coastal environment (including the coastal marine area) … and the protection of 

[it] from inappropriate subdivision, use and development” as a matter of national 

importance to be recognised and provided for.  The NZCPS builds on those 

principles, particularly in policies 13 and 15.  Those two policies provide a graduated 

scheme of protection and preservation based on the features of particular coastal 

localities, requiring avoidance of adverse effects in outstanding areas but allowing 

for avoidance, mitigation or remedying in others.  For these reasons, it is difficult to 

see that resort to pt 2 is either necessary or helpful in order to interpret the policies, 

or the NZCPS more generally, absent any allegation of invalidity, incomplete 

coverage or uncertainty of meaning.  The notion that decision-makers are entitled to 

decline to implement aspects of the NZCPS if they consider that appropriate in the 

circumstances does not fit readily into the hierarchical scheme of the RMA.   

[91] We acknowledge that the scheme of the RMA does give subordinate 

decision-makers considerable flexibility and scope for choice.  This is reflected in 

the NZCPS, which is formulated in a way that allows regional councils flexibility in 

implementing its objectives and policies in their regional coastal policy statements 

and plans.  Many of the policies are framed in terms that provide flexibility and, 

apart from that, the specific methods and rules to implement the objectives and 

policies of the NZCPS in particular regions must be determined by regional councils.  

But the fact that the RMA and the NZCPS allow regional and district councils scope 

for choice does not mean, of course, that the scope is infinite.  The requirement to 

“give effect to” the NZCPS is intended to constrain decision-makers.  

Meaning of “avoid” 

[92] The word “avoid” occurs in a number of relevant contexts.  In particular: 

(a) Section 5(c) refers to “avoiding, remedying, or mitigating any adverse 

effects of activities on the environment”.   



 

 

(b) Policy 13(1)(a) provides that decision-makers should “avoid adverse 

effects of activities on natural character in areas of the coastal 

environment with outstanding natural character”; policy 15 contains 

the same language in relation to outstanding natural features and 

outstanding natural landscapes in the coastal environment. 

(c) Policies 13(1)(b) and 15(b) refer to avoiding significant adverse 

effects, and to avoiding, remedying or mitigating other adverse 

effects, in particular areas. 

[93] What does “avoid” mean in these contexts?  As we have said, given the 

juxtaposition of “mitigate” and remedy”, the most obvious meaning is “not allow” or 

“prevent the occurrence of”.  But the meaning of “avoid” must be considered against 

the background that: 

(a) the word “effect” is defined broadly in s 3;  

(b) objective 6 recognises that the protection of the values of the coastal 

environment does not preclude use and development “in appropriate 

places and forms and within appropriate limits”; and 

(c) both policies 13(1)(a) and (b) and 15(a) and (b) are means for 

achieving particular goals – in the case of policy 13(1)(a) and (b), 

preserving the natural character of the coastal environment and 

protecting it from “inappropriate” subdivision, use and development 

and, in the case of policy 15(a) and (b), protecting the natural features 

and natural landscapes of the coastal environment from 

“inappropriate” subdivision, use and development. 

[94] In Man O’War Station, the Environment Court said that the word “avoid” in 

policy 15(a) did not mean “prohibit”,
111

 expressing its agreement with the view of 

the Court in Wairoa River Canal Partnership v Auckland Regional Council.
112

  The 

Court accepted that policy 15 should not be interpreted as imposing a blanket 
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prohibition on development in any area of the coastal environment that comprises an 

outstanding natural landscape as that would undermine the purpose of the RMA, 

including consideration of factors such as social and economic wellbeing.
113

   

[95] In the Wairoa River Canal Partnership case, an issue arose concerning a 

policy (referred to as policy 3) proposed to be included in the Auckland Regional 

Policy Statement.  It provided that countryside living (ie, low density residential 

development on rural land) “avoids development in those areas … identified … as 

having significant, ecological, heritage or landscape value or high natural character” 

and possessing certain characteristics.  The question was whether the word 

“inappropriate” should be inserted between “avoids” and “development”, as sought 

by Wairoa River Canal Partnership.  In the course of addressing that, the 

Environment Court said that policy 3 did “not attempt to impose a prohibition on 

development – to avoid is a step short of to prohibit”.
114

  The Court went on to say 

that the use of “avoid” “sets a presumption (or a direction to an outcome) that 

development in those areas will be inappropriate …”.
115

 

[96] We express no view on the merits of the Court’s analysis in the Wairoa River 

Canal Partnership case, which was focussed on the meaning of “avoid”, standing 

alone, in a particular policy proposed for the Auckland Regional Policy Statement.  

Our concern is with the interpretation of “avoid” as it is used in s 5(2)(c) and in 

relevant provisions of the NZCPS.  In that context, we consider that “avoid” has its 

ordinary meaning of “not allow” or “prevent the occurrence of”.  In the sequence 

“avoiding, remedying, or mitigating any adverse effects of activities on the 

environment” in s 5(2)(c), for example, it is difficult to see that “avoid” could 

sensibly bear any other meaning.  Similarly in relation to policies 13(1)(a) and (b) 

and 15(a) and (b), which also juxtapose the words “avoid”, “remedy” and “mitigate”.  

This interpretation is consistent with objective 2 of the NZCPS, which is, in part, 

“[t]o preserve the natural character of the coastal environment and protect natural 

features and landscape values through … identifying those areas where various 

forms of subdivision, use, and development would be inappropriate and protecting 
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them from such activities”.  It is also consistent with objective 6’s recognition that 

protection of the values of the coastal environment does not preclude use and 

development “in appropriate places and forms, and within appropriate limits”.  The 

“does not preclude” formulation emphasises protection by allowing use or 

development only where appropriate, as opposed to allowing use or development 

unless protection is required.   

[97] However, taking that meaning may not advance matters greatly: whether 

“avoid” (in the sense of “not allow” or “prevent the occurrence of”) bites depends 

upon whether the “overall judgment” approach or the “environmental bottom line” 

approach is adopted.  Under the “overall judgment” approach, a policy direction to 

“avoid” adverse effects is simply one of a number of relevant factors to be 

considered by the decision maker, albeit that it may be entitled to great weight; under 

the “environmental bottom line” approach, it has greater force. 

Meaning of “inappropriate” 

[98] Both pt 2 of the RMA and provisions in the NZCPS refer to protecting areas 

such as outstanding natural landscapes from “inappropriate” development – they do 

not refer to protecting them from any development.
116

  This suggests that the framers 

contemplated that there might be “appropriate” developments in such areas, and 

raises the question of the standard against which “inappropriateness” is to be 

assessed. 

[99] Moreover, objective 6 and policies 6 and 8 of the NZCPS invoke the standard 

of “appropriateness”.  To reiterate, objective 6 provides in part: 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through subdivision, use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 
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This is echoed in policy 6 which deals with activities in the coastal environment.  

Policy 6(2)(c) reads: “recognise that there are activities that have a functional need to 

be located in the coastal marine area, and provide for those activities in appropriate 

places”.  Policy 8 indicates that regional policy statements and plans should make 

provision for aquaculture activities:  

… in appropriate places in the coastal environment, recognising that relevant 

considerations may include: 

(i) the need for high water quality for aquaculture activities; and 

(ii) the need for land-based facilities associated with marine farming; 

[100] The scope of the words “appropriate” and “inappropriate” is, of course, 

heavily affected by context.  For example, where policy 8 refers to making provision 

for aquaculture activities “in appropriate places in the coastal environment”, the 

context suggests that “appropriate” is referring to suitability for the needs of 

aquaculture (for example, water quality) rather than to some broader notion.  That is, 

it is referring to suitability in a technical sense.  By contrast, where objective 6 says 

that the protection of the values of the coastal environment does not preclude use and 

development “in appropriate places and forms, and within appropriate limits”, the 

context suggests that “appropriate” is not concerned simply with technical suitability 

for the particular activity but with a broader concept that encompasses other 

considerations, including environmental ones. 

[101] We consider that where the term “inappropriate” is used in the context of 

protecting areas from inappropriate subdivision, use or development, the natural 

meaning is that “inappropriateness” should be assessed by reference to what it is that 

is sought to be protected.  It will be recalled that s 6(b) of the RMA provides: 

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 

… 

(b) the protection of outstanding natural features and landscapes from 

inappropriate subdivision, use, and development: 

… 



 

 

 A planning instrument which provides that any subdivision, use or development that 

adversely affects an area of outstanding natural attributes is inappropriate is 

consistent with this provision.   

[102] The meaning of “inappropriate” in the NZCPS emerges from the way in 

which particular objectives and policies are expressed.  Objective 2 deals with 

preserving the natural character of the coastal environment and protecting natural 

features and landscape values through, among other things, “identifying those areas 

where various forms of subdivision, use, and development would be inappropriate 

and protecting them from such activities”.  This requirement to identify particular 

areas, in the context of an overall objective of preservation and protection, makes it 

clear that the standard for inappropriateness relates back to the natural character and 

other attributes that are to be preserved or protected, and also emphasises that the 

NZCPS requires a strategic, region-wide approach.  The word “inappropriate” in 

policies 13(1)(a) and (b) and 15(a) and (b) of the NZCPS bears the same meaning.  

To illustrate, the effect of policy 13(1)(a) is that there is a policy to preserve the 

natural character of the coastal environment and to protect it from inappropriate 

subdivision, use, and development by avoiding the adverse effects on natural 

character in areas of the coastal environment with outstanding natural character.  

The italicised words indicate the meaning to be given to “inappropriate” in the 

context of policy 13.   

[103] If “inappropriate” is interpreted in the way just described, it might be thought 

to provide something in the nature of an “environmental bottom line”.  However, that 

will not necessarily be so if policies 13 and 15 and similarly worded provisions are 

regarded simply as relevant considerations which may be outweighed in particular 

situations by other considerations favouring development, as the “overall judgment” 

approach contemplates. 

[104] An alternative approach is to treat “inappropriate” (and “appropriate” in 

objective 6 and policies 6(2)(c) and 8) as the mechanism by which an overall 

judgment is to be made about a particular development proposal.  On that approach, 

a decision-maker must reach an evaluation of whether a particular development 

proposal is, in all the circumstances, “appropriate” or “inappropriate”.  So, an 



 

 

aquaculture development that will have serious adverse effects on an area of 

outstanding natural character may nevertheless be deemed not to be “inappropriate” 

if other considerations (such as suitability for aquaculture and economic benefits) are 

considered to outweigh those adverse effects: the particular site will be seen as an 

“appropriate” place for aquaculture in terms of policy 8 despite the adverse effects. 

[105] We consider that “inappropriate” should be interpreted in s 6(a), (b) and (f) 

against the backdrop of what is sought to be protected or preserved.  That is, in our 

view, the natural meaning.  The same applies to objective 2 and policies 13 and 15 in 

the NZCPS.  Again, however, that does not resolve the fundamental issue in the case, 

namely whether the “overall judgment” approach adopted by the Board is the correct 

approach.  We now turn to that. 

Was the Board correct to utilise the “overall judgment” approach? 

[106] In the extracts from its decision which we have quoted at [34] to [35] and 

[81] above, the Board emphasised that in determining whether or not it should grant 

the plan changes, it had to make an “overall judgment” on the facts of the particular 

proposal and in light of pt 2 of the RMA.   

[107] We noted at [38] above that several early decisions of the Planning Tribunal 

adopted what has been described as the “environmental bottom line” approach to s 5.  

That approach finds some support in the speeches of responsible Ministers in the 

House.  In the debate on the second reading of the Resource Management Bill, the 

Rt Hon Geoffrey Palmer said:
117

 

The Bill as reported back does not reflect a wish list of any one set of views.  

Instead, it continues to reflect the balancing of the range of views that 

society holds about the use of land, air, water and minerals, while 

recognising that there is an ecological bottom line to all of those questions. 

In introducing the Bill for its third reading, the Hon Simon Upton said:
118

 

The Bill provides us with a framework to establish objectives by a physical 

bottom line that must not be compromised.  Provided that those objectives 

are met, what people get up to is their affair.  As such, the Bill provides a 
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more liberal regime for developers.  On the other hand, activities will have to 

be compatible with hard environmental standards, and society will set those 

standards.  Clause 4 [now s 5] sets out the biophysical bottom line.  Clauses 

5 and 6 [now ss 6 and 7] set out further specific matters that expand on the 

issue.  The Bill has a clear and rigorous procedure for the setting of 

environmental standards – and the debate will be concentrating on just where 

we set those standards.  They are established by public process. 

[108] In the plan change context under consideration, the “overall judgment” 

approach does not recognise any such bottom lines, as Dobson J accepted.  The 

Judge rejected the view that some coastal environments could be excluded from 

marine farming activities absolutely as a result of their natural attributes.  That 

approach, he said, “would be inconsistent with the evaluative tenor of the NZCPS, 

when assessed in the round”.
119

  Later, the Judge said:
120

 

The essence of EDS’s concern is to question the rationale, in resource 

management terms, for designating coastal areas as having outstanding 

natural character or features, if that designation does not protect the area 

from an economic use that will have adverse effects.  An answer to that valid 

concern is that such designations do not afford absolute protection.  Rather, 

they require a materially higher level of justification for relegating that 

outstanding natural character or feature, when authorising an economic use 

of that coastal area, than would be needed in other coastal areas. 

Accordingly, Dobson J upheld the “overall judgment” approach as the approach to 

be adopted. 

[109] One noteworthy feature of the extract just quoted is the requirement for “a 

materially higher level of justification” where an area of outstanding natural 

character will be adversely affected by a proposed development.  The Board made an 

observation to similar effect when it said:
121

 

[1240] The placement of any salmon farm into this dramatic landscape with 

its distinctive landforms, vegetation and seascape, would be an abrupt 

incursion.  This together with the Policy directions of the Sounds Plan as 

indicated by its CMZ1 classification of Port Gore, weighs heavily against the 

Proposed Plan Change. 

We consider these to be significant acknowledgements and will return to them 

shortly. 
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[110] Mr Kirkpatrick argued that the Board and the Judge were wrong to adopt the 

“overall judgment” approach, submitting in particular that it: 

(a) is inconsistent with the Minister’s statutory power to set national 

priorities “for the preservation of the natural character of the coastal 

environment of New Zealand, including protection from inappropriate 

subdivision, use, and development”;
122

 and 

(b) does not reflect the language of the relevant policies of the NZCPS, in 

particular policies 8, 13 and 15. 

[111] In response, Ms Gwyn emphasised that the policies in the NZCPS were 

policies, not standards or rules.  She argued that the NZCPS provides direction for 

decision-makers (including boards of inquiry) but leaves them with discretion as to 

how to give effect to the NZCPS.  Although she acknowledged that policies 13 

and 15 give a strong direction, Ms Gwyn submitted that they cannot and do not 

prohibit activities that adversely affect coastal areas with outstanding features.  

Where particular policies are in conflict, the decision-maker is required to exercise 

its own judgment, as required by pt 2.  Mr Nolan’s submissions were to similar 

effect.  While he accepted that some objectives or policies provided more guidance 

than others, they were not “standards or vetos”.  Mr Nolan submitted that this was 

“the only tenable, workable approach that would achieve the RMA’s purpose”.  The 

approach urged by EDS would, he submitted, undermine the RMA’s purpose by 

allowing particular considerations to trump others whatever the consequences. 

(i) The NZCPS: policies and rules 

[112] We begin with Ms Gwyn’s point that the NZCPS contains objectives and 

policies rather than methods or rules.  As Ms Gwyn noted, the Full Court of the 

Court of Appeal dealt with a similar issue in Auckland Regional Council v North 

Shore City Council.
123

  The Auckland Regional Council was in the process of 

hearing and determining submissions in respect of its proposed regional policy 

statement.  That proposed policy statement included provisions which were designed 
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to limit urban development to particular areas (including demarking areas by lines on 

maps).  These provisions were to have a restrictive effect on the power of the 

relevant territorial authorities to permit further urbanisation in particular areas; the 

urban limits were to be absolutely restrictive.
124

  

[113] The Council’s power to impose such restrictions was challenged.  The 

contentions of those challenging these limits were summarised by Cooke P, 

delivering the judgment of the Court, as follows:
125

 

The defendants contend that the challenged provisions would give the 

proposed regional policy statement a master plan role, interfering with the 

proper exercise of the responsibilities of territorial authorities; that it would 

be “coercive” and that “The drawing of a line on a map is the ultimate rule.  

There is no scope for further debate or discretion.  No further provision can 

be made in a regional plan or a district plan”.   

The defendants’ essential point was that the Council was proposing to go beyond a 

policy-making role to a rule-making role, which it was not empowered to do under 

the RMA. 

[114] The Court considered, however, that the defendants’ contention placed too 

limited a meaning on the scope of the words “policy” and “policies” in ss 59 and 62 

of the RMA (which deal with, respectively, the purpose and content of regional 

policy statements).  The Court held that “policy” should be given its ordinary and 

natural meaning and that a definition such as “course of action” was apposite.  The 

Court said:
126

 

It is obvious that in ordinary present-day speech a policy may be either 

flexible or inflexible, either broad or narrow.  Honesty is said to be the best 

policy.  Most people would prefer to take some discretion in implementing 

it, but if applied remorselessly it would not cease to be a policy.  Counsel for 

the defendants are on unsound ground in suggesting that, in everyday New 

Zealand speech or in parliamentary drafting or in etymology, policy cannot 

include something highly specific. … 

[115] As to the argument that a regional policy statement could not contain what 

were in effect rules, Cooke P said:
127
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A well-meant sophistry was advanced to bolster the argument.  It was said 

that the [RMA] in s 2(1) defines “rule” as a district rule or a regional rule, 

and that the scheme of the [RMA] is that “rules” may be included in regional 

plans (s 68) or district plans (s 76) but not in regional policy statements.  

That is true.  But it cannot limit the scope of a regional policy statement.  

The scheme of the [RMA] does not include direct enforcement of regional 

policy statements against members of the public.  As far as now relevant, the 

authorised contravention procedures relate to breaches of the rules in district 

plans or proposed district plans (s 9 and Part XII generally).  Regional policy 

statements may contain rules in the ordinary sense of that term, but they are 

not rules within the special statutory definition directly binding on individual 

citizens.  Mainly they derive their impact from the stipulation of Parliament 

that district plans may not be inconsistent with them. 

[116] In short, then, although a policy in a New Zealand coastal policy statement 

cannot be a “rule” within the special definition in the RMA, it may nevertheless have 

the effect of what in ordinary speech would be a rule.  Policy 29 in the NZCPS is an 

obvious example.   

(ii) Section 58 and other statutory indicators 

[117] We turn next to s 58.  It contains provisions which are, in our view, 

inconsistent with the notion that the NZCPS is, properly interpreted, no more than a 

statement of relevant considerations, to which a decision-maker is entitled to give 

greater or lesser weight in the context of determining particular matters.  Rather, 

these provisions indicate that it was intended that a New Zealand coastal policy 

statement might contain policies that were not discretionary but would have to be 

implemented if relevant.  The relevant provisions provide for a New Zealand coastal 

policy statement to contain objectives and policies concerning: 

(a) national priorities for specified matters (ss 58(a) and (ga)); 

(b) the Crown’s interests in the coastal marine area (s 58(d)); 

(c) matters to be included in regional coastal plans in regard to the 

preservation of the natural character of the coastal environment 

(s 58(e)); 

(d) the implementation of New Zealand’s international obligations 

affecting the coastal environment (s 58(f));  



 

 

(e) the procedures and methods to be used to review the policies and 

monitor their effectiveness (s 58(g)); and 

(f)  the protection of protected customary rights (s 58 (gb)). 

[118] We begin with s 58(a), the language of which is set out at [110](a) above.  It 

deals with the Minister’s ability (by means of the NZCPS) to set national priorities in 

relation to the preservation of the natural character of the coastal environment.  This 

provision contemplates the possibility of objectives and policies the effect of which 

is to provide absolute protection from the adverse effects of development in relation 

to particular areas of the coastal environment.  The power of the Minister to set 

objectives and policies containing national priorities for the preservation of natural 

character is not consistent with the “overall judgment” approach.  This is because, on 

the “overall judgment” approach, the Minister’s assessment of national priorities as 

reflected in a New Zealand coastal policy statement would not be binding on 

decision-makers but would simply be a relevant consideration, albeit (presumably) a 

weighty one.  If the Minister did include objectives or policies which had the effect 

of protecting areas of the coastal environment against the adverse effects of 

development as national priorities, it is inconceivable that regional councils would 

be free to act inconsistently with those priorities on the basis that, although entitled 

to great weight, they were ultimately no more than relevant considerations.  The 

same is true of s 58(ga), which relates to national priorities for maintaining and 

enhancing public access to and along the coastal marine area (that is, below the line 

of mean high water springs). 

[119] A similar analysis applies in respect of ss 58(d), (f) and (gb).  These enable 

the Minister to include in a New Zealand coastal policy statement objectives and 

policies concerning first, the Crown’s interests in the coastal marine area, second, the 

implementation of New Zealand’s international obligations affecting the coastal 

environment and third, the protection of protected rights.  We consider that the 

Minister is entitled to include in such a statement relevant objectives and policies 

that are intended, where relevant, to be binding on decision-makers.  If policies 

concerning the Crown’s interests, New Zealand’s international obligations or the 

protection of protected rights were to be stated in binding terms, it is difficult to see 



 

 

what justification there could be for interpreting them simply as relevant 

considerations which a decision-maker would be free to apply or not as it saw 

appropriate in particular circumstances.  The Crown’s interests in the coastal marine 

area, New Zealand’s relevant international obligations and the protection of 

protected rights are all matters about which it is to be expected that the Minister 

would have authority to make policies that are binding if he or she considered such 

policies were necessary. 

[120] Next we come to s 58(g), which permits objectives and policies concerning 

“the procedures and methods to be used to review the policies and to monitor their 

effectiveness”.  It will be recalled that one of the responsibilities of the Minister 

under s 28(d) of the RMA is to monitor the effect and implementation of 

New Zealand coastal policy statements.  The Minister would be entitled, in our view, 

to set out policies in a New Zealand coastal policy statement that were designed to 

impose obligations on local authorities so as to facilitate that review and monitoring 

function.  It is improbable that any such policies were intended to be discretionary as 

far as local authorities were concerned. 

[121] Finally, there is s 58(e).  It provides that a New Zealand coastal policy 

statement may state objectives or policies about: 

the matters to be included in 1 or more regional coastal plans in regard to the 

preservation of the natural character of the coastal environment, including 

the activities that are required to be specified as restricted coastal activities 

because the activities― 

(i) have or are likely to have significant or irreversible adverse effects 

on the coastal marine area; or 

(ii) relate to areas in the coastal marine area that have significant 

conservation value: … 

The term “restricted coastal activity” is defined in s 2 to mean “any discretionary 

activity or non-complying activity that, in accordance with section 68, is stated by a 

regional coastal plan to be a restricted coastal activity”.  Section 68 allows a regional 

council to include rules in regional plans.  Section 68(4) provides that a rule may 

specify an activity as a restricted coastal activity only if the rule is in a regional 

coastal plan and the Minister of Conservation has required the activity to be so 



 

 

specified on one of the two grounds contained in s 58(e).  The obvious mechanism 

by which the Minister may require the activity to be specified as a restricted coastal 

activity is a New Zealand coastal policy statement.  Accordingly, although the 

matters covered by s 58(e) are to be stated as objectives or policies in a New Zealand 

coastal policy statement, the intention must be that any such requirement will be 

binding on the relevant regional councils.  Given the language and the statutory 

context, a policy under s 58(e) cannot simply be a factor that a regional council must 

consider or about which it has discretion.  

[122] This view is confirmed by policy 29 in the NZCPS, which states that the 

Minister does not require any activity to be specified as a restricted coastal activity 

in a regional coastal plan and directs local authorities that they must amend 

documents in the ways specified to give effect to this policy as soon as practicable.  

Policy 29 is highly prescriptive and illustrates that a policy in a New Zealand coastal 

policy statement may have the effect of what, in ordinary speech, might be described 

as a rule (because it must be observed), even though it would not be a “rule” under 

the RMA definition. 

[123] In addition to these provisions in s 58, we consider that s 58A offers 

assistance.  It provides that a New Zealand coastal policy statement may incorporate 

material by reference under sch 1AA of the RMA.  Clause 1 of sch 1AA relevantly 

provides: 

1 Incorporation of documents by reference 

(1)  The following written material may be incorporated by reference in 

a national environmental standard, national policy statement, or 

New Zealand coastal policy statement: 

 (a)  standards, requirements, or recommended practices of 

international or national organisations: 

 (b)  standards, requirements, or recommended practices 

prescribed in any country or jurisdiction: 

 …  

(3)  Material incorporated by reference in a national environmental 

standard, national policy statement, or New Zealand coastal policy 

statement has legal effect as part of the standard or statement. 



 

 

[124] As can be seen, cl 1 envisages that a New Zealand coastal statement may 

contain objectives or policies that refer to standards, requirements or recommended 

practices of international and national organisations.  This also suggests that 

Parliament contemplated that the Minister might include in a New Zealand coastal 

policy statement policies that, in effect, require adherence to standards or impose 

requirements, that is, policies that are prescriptive and are expected to be followed.  

If this is so, a New Zealand coastal policy statement cannot properly be viewed as 

simply a document which identifies a range of potentially relevant policies, to be 

given effect in subordinate planning documents as decision-makers consider 

appropriate in particular circumstances.   

[125] Finally in this context, we mention ss 55 and 57.  Section 55(2) relevantly 

provides that, if a national policy statement so directs, a regional council
128

 must 

amend a regional policy statement or regional plan to include specific objectives or 

policies or so that objectives or policies in the regional policy statement or regional 

plan “give effect to objectives and policies specified in the [national policy] 

statement”.  Section 55(3) provides that a regional council “must also take any other 

action that is specified in the national policy statement”.  Under s 57(2), s 55 applies 

to a New Zealand coastal policy statement as if it were a national policy statement 

“with all necessary modifications”.  Under s 43AA the term “regional plan” includes 

a regional coastal plan.  These provisions underscore the significance of the regional 

council’s (and therefore the Board’s) obligation to “give effect to” the NZCPS and 

the role of the NZCPS as an mechanism for Ministerial control.  They contemplate 

that a New Zealand coastal policy statement may be directive in nature. 

(iii) Interpreting the NZCPS 

[126] We agree with Mr Kirkpatrick that the language of the relevant policies in the 

NZCPS is significant and that the various policies are not inevitably in conflict or 

pulling in different directions.  Beginning with language, we have said that “avoid” 

in policies 13(1)(a) and 15(a) is a strong word, meaning “not allow” or “prevent the 

occurrence of”, and that what is “inappropriate” is to be assessed against the 
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characteristics of the environment that policies 13 and 15 seek to preserve.  While 

we acknowledge that the most likely meaning of “appropriate” in policy 8(a) is that 

it relates to suitability for salmon farming, the policy does not suggest that provision 

must be made for salmon farming in all places that might be appropriate for it in a 

particular coastal region.   

[127] Moreover, when other provisions in the NZCPS are considered, it is apparent 

that the various objectives and policies are expressed in deliberately different ways.  

Some policies give decision-makers more flexibility or are less prescriptive than 

others.  They identify matters that councils should “take account of” or “take into 

account”,
129

 “have (particular) regard to”,
130

 “consider”,
131

 “recognise”,
132

 

“promote”
133

 or “encourage”;
134

 use expressions such as “as far as practicable”,
135

 

“where practicable”,
136

 and “where practicable and reasonable”;
137

 refer to taking 

“all practicable steps”
138

 or to there being “no practicable alternative methods”.
139

   

Policy 3 requires councils to adopt the precautionary approach, but naturally enough 

the implementation of that approach is addressed only generally; policy 27 suggests 

a range of strategies.  Obviously policies formulated along these lines leave councils 

with considerable flexibility and scope for choice.  By contrast, other policies are 

expressed in more specific and directive terms, such as policies 13, 15, 23 (dealing 

with the discharge of contaminants) and 29.  These differences matter.  One of the 

dangers of the “overall judgment” approach is that it is likely to minimise their 

significance.   

[128] Both the Board and Dobson J acknowledged that the language in which 

particular policies were expressed did matter: the Board said that the concern 

underpinning policies 13 and 15 “weighs heavily against” granting the plan change 

and the Judge said that departing from those policies required “a materially higher 
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level of justification”.
140

  This view that policies 13 and 15 should not be applied in 

the terms in which they are drafted but simply as very important considerations was 

based on the perception that to apply them in accordance with their terms would be 

contrary to the purpose of the RMA and unworkable.  Both Ms Gwyn and Mr Nolan 

supported this position in argument;  they accepted that policies such as policies 13 

and 15 provided “more guidance” than other policies or constituted “starting points”, 

but argued that they were not standards, nor did they operate as vetoes.  Although 

this view of the NZCPS as a document containing guidance or relevant 

considerations of differing weight has significant support in the authorities, it is not 

one with which we agree. 

[129] When dealing with a plan change application, the decision-maker must first 

identify those policies that are relevant, paying careful attention to the way in which 

they are expressed.  Those expressed in more directive terms will carry greater 

weight than those expressed in less directive terms.  Moreover, it may be that a 

policy is stated in such directive terms that the decision-maker has no option but to 

implement it.  So, “avoid” is a stronger direction than “take account of ”.  That said 

however, we accept that there may be instances where particular policies in the 

NZCPS “pull in different directions”.  But we consider that this is likely to occur 

infrequently, given the way that the various policies are expressed and the 

conclusions that can be drawn from those differences in wording.  It may be that an 

apparent conflict between particular policies will dissolve if close attention is paid to 

the way in which the policies are expressed.   

[130] Only if the conflict remains after this analysis has been undertaken is there 

any justification for reaching a determination which has one policy prevailing over 

another.  The area of conflict should be kept as narrow as possible.  The necessary 

analysis should be undertaken on the basis of the NZCPS, albeit informed by s 5.  As 

we have said, s 5 should not be treated as the primary operative decision-making 

provision. 

[131] A danger of the “overall judgment” approach is that decision-makers may 

conclude too readily that there is a conflict between particular policies and prefer one 
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over another, rather than making a thoroughgoing attempt to find a way to reconcile 

them.  In the present case, we do not see any insurmountable conflict between 

policy 8 on the one hand and policies 13(1)(a) and 15(a) on the other.  Policies 

13(1)(a) and 15(a) provide protections against adverse effects of development in 

particular limited areas of the coastal region – areas of outstanding natural character, 

of outstanding natural features and of outstanding natural landscapes (which, as the 

use of the word “outstanding” indicates, will not be the norm).  Policy 8 recognises 

the need for sufficient provision for salmon farming in areas suitable for salmon 

farming, but this is against the background that salmon farming cannot occur in one 

of the outstanding areas if it will have an adverse effect on the outstanding qualities 

of the area.  So interpreted, the policies do not conflict.   

[132] Policies 13(1)(a) and (b) and 15(a) and (b) do, in our view, provide something 

in the nature of a bottom line.  We consider that this is consistent with the definition 

of sustainable management in s 5(2), which, as we have said, contemplates 

protection as well as use and development.  It is also consistent with classification of 

activities set out in s 87A of the RMA, the last of which is activities that are 

prohibited.
141

  The RMA contemplates that district plans may prohibit particular 

activities, either absolutely or in particular localities.  If that is so, there is no obvious 

reason why a planning document which is higher in the hierarchy of planning 

documents should not contain policies which contemplate the prohibition of 

particular activities in certain localities.   

[133] The contrast between the 1994 New Zealand Coastal Policy Statement (the 

1994 Statement) and the NZCPS supports the interpretation set out above.  Chapter 1 

of the 1994 Statement sets out national priorities for the preservation of the natural 

character of the coastal environment.  Policy 1.1.3 provides that it is a national 

priority to protect (among other things) “landscapes, seascapes and landforms” 

which either alone or in combination are essential or important elements of the 

natural character of the coastal environment.  Chapter 3 deals with activities 

involving subdivision, use or development of areas of the coastal environment.  

Policy 3.2.1 provides that policy statements and plans “should define what form of 
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subdivision, use or development would be appropriate in the coastal environment, 

and where it would be appropriate”.  Policy 3.2.2 provides: 

Adverse effects of subdivision, use or development in the coastal 

environment should as far as practicable be avoided.  Where complete 

avoidance is not practicable, the adverse effects should be mitigated and 

provision made for remedying those effects, to the extent practicable. 

[134] Overall, the language of the 1994 Statement is, in relevant respects, less 

directive and allows greater flexibility for decision-makers than the language of the 

NZCPS.  The greater direction given by the NZCPS was a feature emphasised by 

Minister of Conservation, Hon Kate Wilkinson, when she released the NZCPS.  The 

Minister described the NZCPS as giving councils “clearer direction on protecting 

and managing New Zealand’s coastal environment” and as reflecting the 

Government’s commitment “to deliver more national guidance on the 

implementation of the [RMA]”.
142

  The Minister said that the NZCPS was more 

specific than the 1994 Statement “about how some matters of national importance 

under the RMA should be protected from inappropriate use and development”.  

Among the key differences the Minister identified was the direction on protection of 

natural character and outstanding landscapes.  The emphasis was “on local councils 

to produce plans that more clearly identify where development will need to be 

constrained to protect special areas of the coast”.  The Minister also noted that the 

NZCPS made provision for aquaculture “in appropriate places”. 

[135] The RMA does, of course, provide for applications for private plan changes.  

However, we do not see this as requiring or even supporting the adoption of the 

“overall judgment” approach (or undermining the approach which we consider is 

required).  We make two points: 

(a) First, where there is an application for a private plan change to a 

regional coastal plan, we accept that the focus will be on the relevant 

locality and that the decision-maker may grant the application on a 

basis which means the decision has little or no significance beyond 

that locality.  But the decision-maker must nevertheless always have 
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regard to the region-wide perspective that the NZCPS requires to be 

taken.  It will be necessary to put the application in its overall context.  

(b) Second, Papatua at Port Gore was identified as an area of outstanding 

natural attributes by the Marlborough District Council.  An applicant 

for a private plan change in relation to such an area is, of course, 

entitled to challenge that designation.  If the decision-maker is 

persuaded that the area is not properly characterised as outstanding, 

policies 13 and 15 allow for adverse effects to be remedied or 

mitigated rather than simply avoided, provided those adverse effects 

are not “significant”.  But if the coastal area deserves the description 

“outstanding”, giving effect to the NZCPS requires that it be protected 

from development that will adversely affect its outstanding natural 

attributes.   

[136] There are additional factors that support rejection of the “overall judgment” 

approach in relation to the implementation of the NZCPS.  First, it seems 

inconsistent with the elaborate process required before a national coastal policy 

statement can be issued.  It is difficult to understand why the RMA requires such an 

elaborate process if the NZCPS is essentially simply a list of relevant factors.  The 

requirement for an evaluation to be prepared, the requirement for public consultation 

and the requirement for a board of inquiry process or an equivalent all suggest that a 

New Zealand coastal policy statement has a greater purpose than merely identifying 

relevant considerations. 

[137] Second, the “overall judgment” approach creates uncertainty.  The notion of 

giving effect to the NZCPS “in the round” or “as a whole” is not one that is easy 

either to understand or to apply.  If there is no bottom line and development is 

possible in any coastal area no matter how outstanding, there is no certainty of 

outcome, one result being complex and protracted decision-making processes in 

relation to plan change applications that affect coastal areas with outstanding natural 

attributes.  In this context, we note that historically there have been three mussel 

farms at Port Gore, despite its CMZ1 classification.  The relevant permits came up 



 

 

for renewal.
143

  On various appeals from the decisions of the Marlborough District 

Council on the renewal applications, the Environment Court determined, in a 

decision issued on 26 April 2012, that renewals for all three should be declined.  The 

Court said:
144

 

[238] In the end, after weighing all the evidence in respect of each mussel 

farm individually in the light of the relevant policy directions in the various 

statutory instruments and the RMA itself, we consider that achieving the 

purpose of the [RMA] requires that each application for a mussel farm 

should be declined. 

[138] While the Court conducted an overall analysis, it was heavily influenced by 

the directives in policies 13 and 15 of the NZCPS, as given effect in this locality by 

the Marlborough District Council’s CMZ1 zoning.  This was despite the fact that the 

applicants had suggested mechanisms whereby the visual impact of the mussel farms 

could be reduced.  There is no necessary inconsistency between the Board’s decision 

in the present case and that of the Environment Court,
145

 given that different 

considerations may arise on a salmon farm application than on a mussel farm 

application.  But a comparison of the outcomes of the two cases does illustrate the 

uncertainty that arises from the “overall judgment” approach:  although the mussel 

farms would have had an effect on the natural character and landscape attributes of 

the area that was less adverse than that arising from a salmon farm, the mussel farm 

applications were declined whereas the salmon farm application was granted.   

[139] Further, the “overall judgment” approach has the potential, at least in the case 

of spot zoning plan change applications relating to coastal areas with outstanding 

natural attributes, to undermine the strategic, region-wide approach that the NZCPS 

requires regional councils to take to planning.  We refer here to policies 7, 13(1)(c) 

and (d) and 15(d) and (e).
146

  Also significant in this context is objective 6, which 

provides in part that “the proportion of the coastal marine area under any formal 

protection is small and therefore management under the [RMA] is an important 
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means by which the natural resources of the coastal marine area can be protected”.  

This also requires a “whole of region” perspective. 

[140] We think it significant that the Board did not discuss policy 7 (although it did 

refer to it in its overview of the NZCPS), nor did it discuss the implications of 

policies 13(1)(c) and (d) and 15(d) and (e).  As applied, the “overall judgment” 

approach allows the possibility that developments having adverse effects on 

outstanding coastal landscapes will be permitted on a piecemeal basis, without a full 

assessment of the overall effect of the various developments on the outstanding areas 

within the region as a whole.  At its most extreme, such an approach could result in 

there being few outstanding areas of the coastal environment left, at least in some 

regions. 

[141] A number of objections have been raised to the interpretation of the NZCPS 

that we have accepted, which we now address.  First, we acknowledge that the 

opening section of the NZCPS contains the following:  

[N]umbering of objectives and policies is solely for convenience and is not 

to be interpreted as an indication of relative importance. 

But the statement is limited to the impact of numbering; it does not suggest that the 

differences in wording as between various objectives and policies are immaterial to 

the question of relative importance in particular contexts.  Indeed, both the Board 

and the Judge effectively accepted that policies 13 and 15 did carry additional 

weight.  Ms Gwyn and Mr Nolan each accepted that this was appropriate.  The 

contested issue is, then, not whether policies 13 and 15 have greater weight than 

other policies in relevant contexts, but rather how much additional weight.   

[142] Second, in the New Zealand Rail case, Grieg J expressed the view that pt 2 of 

the RMA should not be subjected to “strict rules and principles of statutory 

construction which aim to extract a precise and unique meaning from the words 

used”.
147

  He went on to say that there is “a deliberate openness about the language, 

its meanings and its connotations which … is intended to allow the application of 
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policy in a general and broad way.”
148

  The same might be said of the NZCPS.  The 

NZCPS is, of course, a statement of objectives and policies and, to that extent at 

least, does differ from an enactment.  But the NZCPS is an important part of a 

carefully structured legislative scheme: Parliament required that there be such a 

policy statement, required that regional councils “give effect to” it in the regional 

coastal plans they were required to promulgate, and established processes for review 

of its implementation.  The NZCPS underwent a thoroughgoing process of 

development; the language it uses does not have the same “openness” as the 

language of pt 2 and must be treated as having been carefully chosen.  The 

interpretation of the NZCPS must be approached against this background.  For 

example, if the intention was that the NZCPS would be essentially a statement of 

potentially relevant considerations, to be given varying weight in particular contexts 

based on the decision-maker’s assessment, it is difficult to see how the statutory 

review mechanisms could sensibly work.   

[143] The Minister might, of course, have said in the NZCPS that the objectives 

and policies contained in it are simply factors that regional councils and others must 

consider in appropriate contexts and give such weight as they think necessary.  That 

is not, however, how the NZCPS is framed.   

[144] Third, it is suggested that this approach to policies 13(1)(a) and 15(a) will 

make their reach over-broad.  The argument is that, because the word “effect” is 

widely defined in s 3 of the RMA and that definition carries over to the NZCPS, any 

activity which has an adverse effect, no matter how minor or transitory, will have to 

be avoided in an outstanding area falling within policies 13 or 15.  This, it is said, 

would be unworkable.  We do not accept this.   

[145] The definition of “effect” in s 3 is broad.  It applies “unless the context 

otherwise requires”.  So the question becomes, what is meant by the words “avoid 

adverse effects” in policies 13(1)(a) and 15(a)?  This must be assessed against the 

opening words of each policy.  Taking policy 13 by way of example, its opening 

words are: “To preserve the natural character of the coastal environment and to 

protect it from inappropriate subdivision, use, and development”.  Policy 13(1)(a) 
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(“avoid adverse effects of activities on natural character in areas of the coastal 

environment with outstanding natural character”) relates back to the overall policy 

stated in the opening words.  It is improbable that it would be necessary to prohibit 

an activity that has a minor or transitory adverse effect in order to preserve the 

natural character of the coastal environment, even where that natural character is 

outstanding.  Moreover, some uses or developments may enhance the natural 

character of an area.   

[146] Finally, Ms Gwyn and Mr Nolan both submitted, in support of the views of 

the Board and the High Court, that to give effect to policies 13(1)(a) and 15(a) in 

accordance with their terms would be inconsistent with the purpose of the RMA.  We 

do not accept that submission.  As we have emphasised, s 5(2) of the RMA 

contemplates environmental preservation and protection as an element of sustainable 

management of natural and physical resources.  This is reinforced by the terms of 

s 6(a) and (b).  It is further reinforced by the provision of a “prohibited activity” 

classification in s 87A, albeit that it applies to documents lower in the hierarchy of 

planning documents than the NZCPS.  It seems to us plain that the NZCPS contains 

policies that are intended to, and do, have binding effect, policy 29 being the most 

obvious example.  Policies 13(1)(a) and 15(a) are clear in their terms: they seek to 

protect areas of the coastal environment with outstanding natural features from the 

adverse effects of development.  As we see it, that falls squarely within the concept 

of sustainable management and there is no justification for reading down or 

otherwise undermining the clear terms in which those two policies have been 

expressed.   

[147] We should make explicit a point that is implicit in what we have just said.  In 

New Zealand Rail, Grieg J said:
149

 

The recognition and provision for the preservation of the natural character of 

the coastal environment in the words of s 6(a) is to achieve the purpose of 

the [RMA], that is to say to promote the sustainable management of natural 

and physical resources.  That means that the preservation of natural character 

is subordinate to the primary purpose of the promotion of sustainable 

management.  It is not an end or an objective on its own but is accessory to 

the principle purpose. 
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This passage may be interpreted in a way that does not accurately reflect the proper 

relationship between s 6, in particular ss 6(a) and (b), and s 5.   

[148] At the risk of repetition, s 5(2) defines sustainable management in a way that 

makes it clear that protecting the environment from the adverse effects of use or 

development is an aspect of sustainable management – not the only aspect, of course, 

but an aspect.  Through ss 6(a) and (b), those implementing the RMA are directed, 

“in relation to managing the use, development, and protection of natural and physical 

resources”, to provide for the preservation of the natural character of the coastal 

environment and its protection, as well as the protection of outstanding natural 

features and landscapes, from inappropriate development, these being two of seven 

matters of national importance.  They are directed to make such provision in the 

context of “achieving the purpose of [the RMA]”.  We see this language as 

underscoring the point that preservation and protection of the environment is an 

element of sustainable management of natural and physical resources.  Sections 6(a) 

and (b) are intended to make it clear that those implementing the RMA must take 

steps to implement that protective element of sustainable management.   

[149] Section 6 does not, we agree, give primacy to preservation or protection; it 

simply means that provision must be made for preservation and protection as part of 

the concept of sustainable management.  The fact that ss 6(a) and (b) do not give 

primacy to preservation or protection within the concept of sustainable management 

does not mean, however, that a particular planning document may not give primacy 

to preservation or protection in particular circumstances.  This is what policies 

13(1)(a) and 15(a) in the NZCPS do.  Those policies are, as we have interpreted 

them, entirely consistent with the principle of sustainable management as expressed 

in s 5(2) and elaborated in s 6. 

Conclusion on first question  

[150] To summarise, both the Board and Dobson J expressed the view that the 

“overall judgment” approach was necessary to make the RMA workable and to give 

effect to its purpose of sustainable management.  Underlying this is the perception, 

emphasised by Grieg J in New Zealand Rail, that the Environment Court, a specialist 



 

 

body, has been entrusted by Parliament to construe and apply the principles 

contained in pt 2 of the RMA, giving whatever weight to relevant principles that it 

considers appropriate in the particular case.
150

  We agree that the definition of 

sustainable management in s 5(2) is general in nature, and that, standing alone, its 

application in particular contexts will often, perhaps generally, be uncertain and 

difficult.  What is clear about the definition, however, is that environmental 

protection by way of avoiding the adverse effects of use or development falls within 

the concept of sustainable management and is a response legitimately available to 

those performing functions under the RMA in terms of pt 2. 

[151] Section 5 was not intended to be an operative provision, in the sense that it is 

not a section under which particular planning decisions are made; rather, it sets out 

the RMA’s overall objective.  Reflecting the open-textured nature of pt 2, Parliament 

has provided for a hierarchy of planning documents the purpose of which is to flesh 

out the principles in s 5 and the remainder of pt 2 in a manner that is increasingly 

detailed both as to content and location.  It is these documents that provide the basis 

for decision-making, even though pt 2 remains relevant.  It does not follow from the 

statutory scheme that because pt 2 is open-textured, all or some of the planning 

documents that sit under it must be interpreted as being open-textured. 

[152] The NZCPS is an instrument at the top of the hierarchy.  It contains 

objectives and policies that, while necessarily generally worded, are intended to give 

substance to the principles in pt 2 in relation to the coastal environment.  Those 

objectives and policies reflect considered choices that have been made on a variety 

of topics.  As their wording indicates, particular policies leave those who must give 

effect to them greater or lesser flexibility or scope for choice.  Given that 

environmental protection is an element of the concept of sustainable management, 

we consider that the Minister was fully entitled to require in the NZCPS that 

particular parts of the coastal environment be protected from the adverse effects of 

development.  That is what she did in policies 13(1)(a) and 15(a), in relation to 

coastal areas with features designated as “outstanding”.  As we have said, no party 

challenged the validity of the NZCPS. 
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[153] The Board accepted that the proposed plan change in relation to Papatua at 

Port Gore would have significant adverse effects on an area of outstanding natural 

character and landscape, so that the directions in policies 13(1)(a) and 15(a) of the 

NZCPS would not be given effect to if the plan change were to be granted.  Despite 

this, the Board granted the plan change.  It considered that it was entitled, by 

reference to the principles in pt 2, to carry out a balancing of all relevant interests in 

order to reach a decision.  We consider, however, that the Board was obliged to deal 

with the application in terms of the NZCPS.  We accept the submission on behalf of 

EDS that, given the Board’s findings in relation to policies 13(1)(a) and 15(a), the 

plan change should not have been granted.  These are strongly worded directives in 

policies that have been carefully crafted and which have undergone an intensive 

process of evaluation and public consultation.  The NZCPS requires a “whole of 

region” approach and recognises that, because the proportion of the coastal marine 

area under formal protection is small, management under the RMA is an important 

means by which the natural resources of the coastal marine area can be protected.  

The policies give effect to the protective element of sustainable management.   

[154] Accordingly, we find that the plan change in relation to Papatua at Port Gore 

did not comply with s 67(3)(b) of the RMA in that it did not give effect to the 

NZCPS. 

Second question: consideration of alternatives 

[155] The second question on which leave was granted raises the question of 

alternatives.  This Court’s leave judgment identified the question as:
151

 

Was the Board obliged to consider alternative sites or methods when 

determining a private plan change that is located in, or results in significant 

adverse effects on, an outstanding natural landscape or feature or outstanding 

natural character area within the coastal environment?  

The Court went on to say:
152

 

This question raises the correctness of the approach taken by the High Court 

in Brown v Dunedin City Council [2003] NZRMA 420 and whether, if 

sound, the present case should properly have been treated as an exception to 
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the general approach. Whether any error in approach was material to the 

decision made will need to be addressed if necessary. 

[156] At the hearing of the appeal, Mr Kirkpatrick suggested modifications to the 

question, so that it read: 

Was the Board obliged to consider alternative sites when determining a site 

specific plan change that is located in, or does not avoid significant adverse 

effects on, an outstanding natural landscape or feature or outstanding natural 

character area within the coastal environment?  

We will address the question in that form. 

[157] We should make a preliminary point.  We have concluded that the Board, 

having found that the proposed salmon farm at Papatua would have had significant 

adverse effects on the area’s outstanding natural attributes, should have declined 

King Salmon’s application in accordance with policies 13(1)(a) and 15(a) of the 

NZCPS.  Accordingly, no consideration of alternatives would have been necessary.  

Moreover, although it did not consider that it was legally obliged to do so, the Board 

did in fact consider alternatives in some detail.
153

  For these reasons, the second 

question is of reduced significance in the present case.  Nevertheless, because it was 

fully argued, we will address it, albeit briefly. 

[158] Section 32 is important in this context.  Although we have referred to it 

previously, we set out the relevant portions of it for ease of reference: 

32 Consideration of alternatives, benefits, and costs 

(1)  In achieving the purpose of this Act, before a proposed plan, 

proposed policy statement, change, or variation is publicly notified, 

a national policy statement or New Zealand coastal policy statement 

is notified under section 48, or a regulation is made, an evaluation 

must be carried out by— 

 … 

 (b)  the Minister of Conservation, for the New Zealand coastal 

policy statement; or 

 … 

(2)  A further evaluation must also be made by— 
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 (a)  a local authority before making a decision under clause 10 or 

clause 29(4) of Schedule 1; and 

 (b)  the relevant Minister before issuing a national policy 

statement or New Zealand coastal policy statement. 

(3)  An evaluation must examine— 

 (a)  the extent to which each objective is the most appropriate 

way to achieve the purpose of this Act; and 

 (b)  whether, having regard to their efficiency and effectiveness, 

the policies, rules, or other methods are the most appropriate 

for achieving the objectives. 

… 

(4)  For the purposes of the examinations referred to in subsections (3) 

and (3A), an evaluation must take into account— 

 (a)  the benefits and costs of policies, rules, or other methods; 

and 

 (b)  the risk of acting or not acting if there is uncertain or 

insufficient information about the subject matter of the 

policies, rules, or other methods. 

… 

[159] A number of those who made submissions to the Board on King Salmon’s 

plan change application raised the issue of alternatives to the plan changes sought, 

for example, conversion of mussel farms to salmon farms and expansion of King 

Salmon’s existing farms.  As we have said, despite its view that it was not legally 

obliged to do so, the Board did consider the various alternatives raised and 

concluded that none was suitable.   

[160] The Board noted that it has been held consistently that there is no 

requirement for consideration of alternatives when dealing with a site specific plan 

change application.
154

  The Board cited, as the principal authority for this 

proposition, the decision of the High Court in Brown v Dunedin City Council.
155

  

Mr Brown owned some land on the outskirts of Mosgiel that was zoned as “rural”.  

He sought to have the zoning changed to residential.  The matter came before the 

Environment Court on a reference.  Mr Brown was unsuccessful in his application 
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and appealed to the High Court, on the basis that the Environment Court had 

committed a number of errors of law, one of which was that it had allowed itself to 

be influenced by the potential of alternative sites to accommodate residential 

expansion.  Chisholm J upheld this ground of appeal.  Having discussed several 

decisions of the Environment Court, the Judge said: 

[16] I am satisfied that the theme running through the Environment Court 

decisions is legally correct: s 32(1) does not contemplate that determination 

of a site-specific proposed plan change will involve a comparison with 

alternative sites. As indicated in Hodge,
156

 when the wording of s 32(1)(a)(ii) 

(and, it might be added, the expression “principal alternative means” in 

s 32(1)(b)) is compared with the wording of s 171(1)(a) and clause 1(b) of 

the Fourth Schedule it appears that such a comparison was not contemplated 

by Parliament.  It is also logical that the assessment should be confined to 

the subject site.  Other sites would not be before the Court and the Court 

would not have the ability to control the zoning of those sites.  Under those 

circumstances it would be unrealistic and unfair to expect those supporting a 

site-specific plan change to undertake the mammoth task of eliminating all 

other potential alternative sites within the district.  In this respect a site 

specific plan change can be contrasted with a full district-wide review of a 

plan pursuant to s 79(2) of the [RMA].  It might be added that in a situation 

where for some reason a comparison with alternative sites is unavoidable the 

Court might have to utilise the powers conferred by s 293 of the [RMA] so 

that other interested parties have an opportunity to be heard.  However, it is 

unnecessary to determine that point. 

[17] It should not be implied from the foregoing that the Court is 

constrained in its ability to assess the effects of a proposed plan change on 

other properties, or on the district as a whole, in terms of the [RMA].  Such 

an assessment involves consideration of effects radiating from the existing or 

proposed zoning (or something in between) of the subject site.  This is, of 

course, well removed from a comparison of alternative sites. 

(Chisholm J’s observations were directed at s 32 as it was prior to its repeal and 

replacement by the version at issue in this appeal, which has, in turn, been repealed 

and replaced.)   

[161] The Board also noted the observation of the Environment Court in Director-

General of Conservation (Nelson-Marlborough Conservancy) v Marlborough 

District Council:
157

 

It seems to us that whether alternatives should be considered depends firstly 

on a finding of fact as to whether or not there are significant adverse effects 

on the environment.  If there are significant adverse effects on the 
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environment, particularly if they involve matters of national importance, it is 

a question of fact in each case as to whether or not an applicant should be 

required to look at alternatives, and the extent to which such an enquiry, 

including the undertaking of a cost/benefit analysis, should be carried out. 

[162] In the High Court Dobson J held that the Board did not commit an error of 

law in rejecting a requirement to consider alternative locations.
158

  The Judge 

adopted the approach taken by the Full Court of the High Court in Meridian Energy 

Ltd v Central Otago District Council.
159

  There, in a resource consent context, the 

Court contrasted the absence of a specific requirement to consider alternatives with 

express requirements for such consideration elsewhere in the RMA.
160

  The Court 

accepted that alternatives could be looked at, but rejected the proposition that they 

must be looked at.
161

  Referring to Brown, Dobson J said:
162

 

Although the context is relevantly different from that in Brown, the same 

practical concerns arise in imposing an obligation on an applicant for a plan 

change to canvass all alternative locations.  If, in the course of contested 

consideration of a request for a plan change, a more appropriate means of 

achieving the objectives is raised, then there is nothing in s 32 or elsewhere 

in the RMA that would preclude the consenting authority having regard to 

that as part of its evaluation.  That is distinctly different, however, from 

treating such an assessment as mandatory under s 32. 

[163] For EDS, Mr Kirkpatrick’s essential point was that, in a case such as the 

present, it is mandatory to consider alternatives.  He submitted that the terms of 

policies 13(1)(a) and 15(a) required consideration of alternatives in circumstances 

where the proposed development will have an adverse effect on an area of the coastal 

environment with outstanding natural attributes.  Given that these policies appear 

alongside policy 8, the Board’s obligation was to consider alternative sites in order to 

determine whether, if it granted the plan change sought, it would “give effect to” the 

NZCPS.  Further, Mr Kirkpatrick argued that Brown had been interpreted too widely.  

He noted in particular the different context – Brown concerned a landowner seeking 

a zoning change in respect of his own land; the present case involves an application 

for a plan change that will result in the exclusive use of a resource that is in the 

public domain.  Mr Kirkpatrick emphasised that, in considering the plan change, the 
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Board had to comply with s 32.   That, he argued, required that the Board consider 

the “efficiency and effectiveness” of the proposed plan change, its benefits and costs 

and the risk of acting or not acting in conditions of uncertainty.  He emphasised that, 

although this was an application in relation to a particular locality, it engaged the 

Sounds Plan as a whole. 

[164] In response, Mr Nolan argued that s 32 should not be read as requiring 

consideration of alternative sites.  He supported the findings of the Board and the 

High Court that there was no mandatory requirement to consider alternative sites, as 

opposed to alternative methods, which were the focus of s 32: that is, whether the 

proposed provisions were the most appropriate way to achieve the RMA’s purpose.  

He relied on the Meridian Energy case.  Mr Nolan accepted that there is nothing to 

preclude consideration of an alternative raised in the context of an application for a 

private plan change but said it was not a mandatory requirement.  He noted that the 

decision in Brown has been widely adopted and applied and submitted that the 

distinction drawn by Mr Kirkpatrick between the use of private land and the use of 

public space for private purposes was unsustainable:  s 32 applied equally in both 

situations.  Mr Nolan submitted that to require applicants for a plan change such as 

that at issue to canvass all possible alternatives would impose too high a burden on 

them.  In an application for a site-specific plan change, the focus should be on the 

merits of the proposed planning provisions for that site and whether they satisfy s 32 

and achieve the RMA’s purpose.  Mr Nolan noted that there was nothing in policies 

13 or 15 which required the consideration of alternative sites. 

[165] We do not propose to address these arguments in detail, given the issue of 

alternatives has reduced significance in this case.  Rather, we will make three points.  

[166] First, as we have said, Mr Nolan submitted that consideration of alternative 

sites on a plan change application was not required but neither was it precluded.  As 

he neatly put it, consideration of alternative sites was permissible but not mandatory.  

But that raises the question, when is consideration of alternative sites permissible?  

The answer cannot depend simply on the inclination of the decision-maker: such an 

approach would be unprincipled and would undermine rational decision-making.  If 

consideration of alternatives is permissible, there must surely be something about the 



 

 

circumstances of particular cases that make it so.  Indeed, those circumstances may 

make consideration of alternatives not simply permissible but necessary.  

Mr Kirkpatrick submitted that what made consideration of alternatives necessary in 

this case was the Board’s conclusion that the proposed salmon farm would have 

significant adverse effects on an area of outstanding natural character and landscape.   

[167] Second, Brown concerned an application for a zoning change in relation to 

the applicant’s own land.  We agree with Chisholm J that the RMA does not require 

consideration of alternative sites as a matter of course in that context, and accept also 

that the practical difficulties which the Judge identified are real.  However, we note 

that the Judge accepted that there may be instances where a consideration of 

alternative sites was required and suggested a way in which that might be dealt 

with.
163

   

[168] We agree with Chisholm J that there may be instances where a decision-

maker must consider the possibility of alternative sites when determining a plan 

change application in relation to the applicant’s own land.  We note that where a 

person requests a change to a district or regional plan, the relevant local authority 

may (if the request warrants it) require the applicant to provide “further information 

necessary to enable the local authority to better understand … the benefits and costs, 

the efficiency and effectiveness, and any possible alternatives to the request”.
164

  The 

words “alternatives to the request” refer to alternatives to the plan change sought, 

which must bring into play the issue of alternative sites.  The ability to seek further 

information on alternatives to the requested change is understandable, given the 

requirement for a “whole of region” perspective in plans.  At the very least, the 

ability of a local authority to require provision of this information supports the view 

that consideration of alternative sites may be relevant to the determination of a plan 

change application. 

[169] Third, we agree with Mr Kirkpatrick that the question of alternative sites may 

have even greater relevance where an application for a plan change involves not the 

use of the applicant’s own land, but the use of part of the public domain for a private 
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commercial purpose, as here.  It is true, as Mr Nolan argued, that the focus of s 32 is 

on the appropriateness of policies, methods or rules – the section does not mention 

individual sites.  That said, an evaluation under s 32(3)(b) must address whether the 

policies, methods or rules proposed are the “most appropriate” way of achieving the 

relevant objectives, which requires consideration of alternative policies, methods or 

rules in relation to the particular site.  Further, the fact that a local authority receiving 

an application for a plan change may require the applicant to provide further 

information concerning “any possible alternatives to the request” indicates that 

Parliament considered that alternative sites may be relevant to the local authority’s 

determination of the application.  We do not accept that the phrase “any possible 

alternatives to the request” refers simply to alternative outcomes of the application, 

that is, granting it, granting it on terms or refusing it.  

[170] This brings us back to the question when consideration of alternative sites 

may be necessary.  This will be determined by the nature and circumstances of the 

particular site-specific plan change application.  For example, an applicant may 

claim that that a particular activity needs to occur in part of the coastal environment.  

If that activity would adversely affect the preservation of natural character in the 

coastal environment, the decision-maker ought to consider whether the activity does 

in fact need to occur in the coastal environment.  Almost inevitably, this will involve 

the consideration of alternative localities.  Similarly, even where it is clear that an 

activity must occur in the coastal environment, if the applicant claims that a 

particular site has features that make it uniquely, or even especially, suitable for the 

activity, the decision-maker will be obliged to test that claim; that may well involve 

consideration of alternative sites, particularly where the decision-maker considers 

that the activity will have significant adverse effects on the natural attributes of the 

proposed site.  In short, the need to consider alternatives will be determined by the 

nature and circumstances of the particular application relating to the coastal 

environment, and the justifications advanced in support of it, as Mr Nolan went some 

way to accepting in oral argument.   

[171] Also relevant in the context of a site specific plan change application such as 

the present is the requirement of the NZCPS that regional councils take a regional 

approach to planning.  While, as Mr Nolan submitted, a site-specific application 



 

 

focuses on the suitability of the planning provisions for the proposed site, the site 

will sit within a region, in respect of which there must be a regional coastal plan.  

Because that regional coastal plan must reflect a regional perspective, the decision-

maker must have regard to that regional perspective when determining a site-specific 

plan change application.  That may, at least in some instances, require some 

consideration of alternative sites. 

[172] We see the obligation to consider alternative sites in these situations as 

arising at least as much from the requirements of the NZCPS and of sound decision-

making as from s 32.   

[173] Dobson J considered that imposing an obligation on all site-specific plan 

change applicants to canvass all alternative locations raised the same practical 

concerns as were canvassed by Chisholm J in Brown.
165

  We accept that.  But given 

that the need to consider alternative sites is not an invariable requirement but rather a 

contextual one, we do not consider that this will create an undue burden for 

applicants.  The need for consideration of alternatives will arise from the nature and 

circumstances of the application and the reasons advanced in support of it.  

Particularly where the applicant for the plan change is seeking exclusive use of a 

public resource for private gain and the proposed use will have significant adverse 

effects on the natural attributes of the relevant coastal area, this does not seem an 

unfairly onerous requirement. 

Decision 

[174] The appeal is allowed.  The plan change in relation to Papatua at Port Gore 

did not comply with s 67(3)(b) of the Resource Management Act 1991 as it did not 

give effect to policies 13(1)(a) and 15(a) of the New Zealand Coastal Policy 

Statement.  If the parties are unable to agree as to costs, they may file memoranda on 

or before 2 June 2014. 
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WILLIAM YOUNG J 

A preliminary comment 

[175] The plan change to permit the Papatua salmon farm in Port Gore would 

permit activities with adverse effects on (a) “areas of the coastal environment with 

outstanding natural character” and (b) “outstanding natural features and outstanding 

natural landscapes in the coastal environment” (to which, for ease of discussion, I 

will refer collectively as “areas of outstanding natural character”).  The majority 

conclude that the protection of areas of outstanding natural character from adverse 

effects is an “environmental bottom line” by reason of the New Zealand Coastal 

Policy Statement (NZCPS)
166

 to which the Board of Inquiry was required to give 

effect under s 67(3)(b) of the Resource Management Act 1991.  For this reason, the 

majority is of the view that the plan change should have been refused. 

[176] I do not agree with this approach and for this reason disagree with the 

conclusion of the majority on the first of the two issues identified in their reasons.
167

  

As to the second issue, I agree with the approach of the majority
168

 to Brown v 

Dunedin City Council
169

 but, as I am in dissent, see no point in further analysis of the 

Board’s decision as to what consideration was given to alternative sites.  I will, 

however, explain, as briefly as possible, why I differ from the majority on the first 

issue.  

The majority’s approach on the first issue – in summary 

[177] Section 6(a) and (b) of the Resource Management Act 1991 provide: 

6 Matters of national importance  

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 
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  Department of Conversation New Zealand Coastal Policy Statement 2010 (issued by notice in 

the New Zealand Gazette on 4 November 2010 and taking effect on 3 December 2010) 

[NZCPS]. 
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  At [17] of the majority’s reasons.  
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  At [165]–[173] of the majority’s reasons.  
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  Brown v Dunedin City Council [2003] NZRMA 420 (HC). 



 

 

(a) the preservation of the natural character of the coastal environment 

(including the coastal marine area), wetlands, and lakes and rivers 

and their margins, and the protection of them from inappropriate … 

use, and development: 

(b) the protection of outstanding natural features and landscapes from 

inappropriate … use, and development: 

… 

The majority consider that these subsections, and particularly s 6(b), contemplate 

planning on the basis that a “use” or “development” which has adverse effects on 

areas of outstanding natural character is, for that reason alone, “inappropriate”.  They 

are also of the view that this is the effect of the NZCPS given policies 13 and 15 

which provide: 

13 Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate … use, and development: 

 (a) avoid adverse effects of activities on natural character in 

areas of the coastal environment with outstanding natural 

character; and 

 (b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment;  

 … 

15 Natural features and natural landscapes 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate … use, and development: 

(a) avoid adverse effects of activities on outstanding natural features and 

outstanding natural landscapes in the coastal environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects of activities on other natural features and 

natural landscapes in the coastal environment;  

 … 

[178] The majority interpret policies 13 and 15 as requiring regional and territorial 

authorities to prevent, by specifying as prohibited, any activities which will have 

adverse effects on areas of outstanding natural character.  Section 67(3)(b) of the 



 

 

RMA thus requires salmon farming to be a prohibited activity in Port Gore with the 

result that the requested plan change ought to have been refused. 

Section 6(a) and (b) 

[179] As a matter of logic, areas of outstanding natural character do not require 

protection from activities which will have no adverse effects.  To put this in a 

different way, the drafting of ss 6(a) and (b) seems to me to leave open the 

possibility that a use or development might be appropriate despite having adverse 

effects on areas of outstanding natural character. 

[180] Whether a particular use is “inappropriate” or, alternatively, “appropriate” for 

the purposes of ss 6(a) and (b) may be considered in light of the purpose of the 

RMA. and thus in terms of s 5.  It thus follows that the NZCPS must have been 

prepared so as to be consistent with, and give effect to, s 5.  For this reason, I 

consider that those charged with the interpretation or application of the NZCPS are 

entitled to have regard to s 5.  

The meaning of the NZCPS 

Section 58 of the Resource Management Act 

[181] Section 58 of the RMA provides for the contents of New Zealand coastal 

policy statements: 

58 Contents of New Zealand coastal policy statements 

A New Zealand coastal policy statement may state objectives and policies 

about any 1 or more of the following matters: 

(a) national priorities for the preservation of the natural character of the 

coastal environment of New Zealand, including protection from 

inappropriate … use, and development: 

… 

(c) activities involving the … use, or development of areas of the 

coastal environment: 

… 

(e) the matters to be included in 1 or more regional coastal plans in 

regard to the preservation of the natural character of the coastal 

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T19611851715&backKey=20_T19611851720&homeCsi=274497&A=0.6558307153405573&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:NEW_ZEALAND_COASTAL_POLICY_STATEMENT&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T19611851715&backKey=20_T19611851720&homeCsi=274497&A=0.6558307153405573&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:ENVIRONMENT&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T19611851715&backKey=20_T19611851720&homeCsi=274497&A=0.6558307153405573&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:ENVIRONMENT&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T19611851715&backKey=20_T19611851720&homeCsi=274497&A=0.6558307153405573&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:REGIONAL_COASTAL_PLAN&service=DOC-ID&origdpsi=0069


 

 

environment, including the activities that are required to be specified 

as restricted coastal activities because the activities—  

(i) have or are likely to have significant or irreversible adverse 

effects on the coastal marine area; or 

(ii) relate to areas in the coastal marine area that have significant 

conservation value: 

 … 

[182] I acknowledge that a “policy” may be narrow and inflexible (as the Court of 

Appeal held in Auckland Regional Council v North Shore City Council
170

) and I thus 

agree with the conclusion of the majority that a policy may have such a controlling 

effect on the content of regional plans as to make it a rule “in ordinary speech”.
171

  

Most particularly, I accept that policies stipulated under s 58(e) may have the 

character of rules.   

[183] Under s 58(e), the NZCPS might have stipulated what was required to be 

included in a regional coastal plan to preserve the natural character of the coastal 

environment.  The example given in the subsection is confined to the specification of 

activities as restricted coastal activities.  This leaves me with at least a doubt as to 

whether s 58, read as a whole, contemplates policies which require particular 

activities to be specified as prohibited.  I am, however, prepared to assume for 

present purposes that s 58, and in particular s 58(e), might authorise a policy which 

required that activities with adverse effects on areas of outstanding natural character 

be specified as prohibited. 

[184] As it happens, the Minister of Conservation made use of s 58(e) but only in a 

negative sense, as policy 29(1) of the NZCPS provides that the Minister: 

… does not require any activity to be specified as a restricted coastal activity 

in a regional coastal plan. 

[185] Given this explicit statement, it seems plausible to assume that if the 

Minister’s purpose was that some activities (namely those with adverse effects on 

areas of outstanding natural character) were to be specified as prohibited, this would 
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have been “specified” in a similarly explicit way.  At the very least, policy 29 makes 

it clear that the Minister was not relying on s 58(e) to impose such a requirement.  I 

see this as important.  Putting myself in the shoes of a Minister who wished to ensure 

that some activities were to be specified in regional plans as prohibited, I would have 

attempted to do so under the s 58(e) requiring power rather than in the form of 

generally stated policies. 

The scheme of the NZCPS 

[186] Objective 2 of the NZCPS is material to the preservation of the coastal 

environment.  It is relevantly in these terms: 

To preserve the natural character of the coastal environment and protect 

natural features and landscape values through: 

… 

 identifying those areas where various forms of … use, and 

development would be inappropriate and protecting them from such 

activities; and  

… 

[187] It is implicit in this language that the identification of the areas in question is 

for regional councils.  I think it is also implicit, but still very clear, that the 

identification of the “forms of … use, and development” which are inappropriate is 

also for regional councils.   

[188] To the same effect is policy 7: 

7 Strategic planning 

(1) In preparing regional policy statements, and plans: 

 … 

 (b) identify areas of the coastal environment where particular 

activities and forms of … use, and development: 

 (i) are inappropriate; and  

(ii) may be inappropriate without the consideration of 

effects through a resource consent application, 

notice of requirement for designation or Schedule 1 

of the [RMA] process;  



 

 

  and provide protection from inappropriate … use, and 

development in these areas through objectives, policies and 

rules.  

 … 

It is again clear – but this time as a result of explicit language – that it is for regional 

councils to decide as to both (a) the relevant areas of the coastal environment and (b) 

what “forms of … use, and development” are inappropriate in such areas.  There is 

no suggestion in this language that such determinations have in any way been pre-

determined by the NZCPS.  

[189] The majority consider that all activities with adverse effects on areas of 

outstanding natural character must be prevented.  Since there is no reason for 

concern about activities with no adverse effects, the NZCPS, on the majority 

approach, has pre-empted the exercise of the function which it, by policy 7, has 

required regional councils to perform.  Decisions as to areas of the coastal 

environment which require protection should be made by the same body as 

determines the particular “forms of … use, and development” which are 

inappropriate in such areas.  On the majority approach, decisions in the first category 

are made by regional councils whereas decisions as to the latter have already been 

made in the NZCPS.  This result is too incoherent to be plausibly within the purpose 

of the NZCPS. 

[190] The point I have just made is reinforced by a consideration of the NZCPS’s 

development-focused objectives and policies. 

[191] Objective 6 of the NZCPS provides: 

Objective 6 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through … use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 

 some uses and developments which depend upon the use of natural 

and physical resources in the coastal environment are important to 



 

 

the social, economic and cultural wellbeing of people and 

communities; 

 functionally some uses and developments can only be located on the 

coast or in the coastal marine area; 

… 

 the protection of habitats of living marine resources contributes to 

the social, economic and cultural wellbeing of people and 

communities; 

… 

 the proportion of the coastal marine area under any formal protection 

is small and therefore management under the [RMA] is an important 

means by which the natural resources of the coastal marine area can 

be protected; and 

… 

[192] Policy 8 provides: 

Aquaculture 

Recognise the significant existing and potential contribution of aquaculture 

to the social, economic and cultural well-being of people and communities 

by: 

(a) including in regional policy statements and regional coastal plans 

provision for aquaculture activities in appropriate places in the 

coastal environment, recognising that relevant considerations may 

include: 

 (i) the need for high water quality for aquaculture activities; and 

(ii) the need for land-based facilities associated with marine 

farming; 

(b) taking account of the social and economic benefits of aquaculture, 

including any available assessments of national and regional 

economic benefits; and 

(c) ensuring that development in the coastal environment does not make 

water quality unfit for aquaculture activities in areas approved for 

that purpose. 

[193] Policy 8 gives effect to objective 6, just as policies 13 and 15 give effect to 

objective 2.  There is no suggestion in the NZCPS that objective 2 is to take 

precedence over objective 6, and there is likewise no indication that policies 

13 and 15 take precedence over policy 8.  Viewed solely through the lens of policy 8 



 

 

and on the findings of the Board, Port Gore is an appropriate location for a salmon 

farm.  On the other hand, viewed solely through the lens of policies 13 and 15, it is 

inappropriate.  On the approach of the majority, the standards for determining what 

is “appropriate” under policy 8 are not the same as those applicable to determining 

what is “inappropriate” in policies 13 and 15.
172

  

[194] I disagree with this approach.  The concept of “inappropriate … use [or] 

development” in the NZCPS is taken directly from ss 6(a) and (b) of the RMA.  The 

concept of a “use” or “development” which is or may be “appropriate” is necessarily 

implicit in those subsections.  There was no point in the NZCPS providing that 

certain uses or developments would be “appropriate” other than to signify that such 

developments might therefore not be “inappropriate” for the purposes of other 

policies.  So I simply do not accept that there is one standard for determining 

whether aquaculture is “appropriate” for the purposes of policy 8 and another 

standard for determining whether it is “inappropriate” for the purposes of policies 13 

and 15.  Rather, I prefer to resolve the apparent tension between policy 8 and policies 

13 and 15 on the basis of a single concept – informed by the NZCPS as a whole and 

construed generally in light of ss 6(a) and (b) and also s 5 – of what is appropriate 

and inappropriate.  On the basis of this approach, the approval of the salmon farm 

turned on whether it was appropriate (or not inappropriate) having regard to policies 

8, 13 and 15 of the NZCPS, with ss 5 and 6(a) and (b) of the RMA being material to 

the interpretation and application of those policies. 

[195] I accept that this approach requires policies 13 and 15 to be construed by 

reading into the first two bullets points of each policy the word “such” to make it 

clear that the polices are directed to the adverse effects of  “inappropriate … use, and 

development”.  By way of illustration, I consider that policy 13 should be construed 

as if it provided: 

13 Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate … use, and development: 
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(a) avoid adverse effects of such activities on natural character 

in areas of the coastal environment with outstanding natural 

character; and 

(b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of such activities on natural 

character in all other areas of the coastal environment; …  

[196] The necessity to add words in this way shows that my interpretation of the 

policies is not literal.  That said, I do not think it is difficult to construe these policies 

on the basis that given the stated purpose – protection from “inappropriate … use, 

and development” – what follows should read as confined to activities which are 

associated with “inappropriate … use, and development”.  Otherwise, the policies 

would go beyond their purpose.   

[197] The majority avoid the problem of the policies going beyond their purpose by 

concluding that any use or development which would produce adverse effects on 

areas of outstanding natural character is, for this reason, “inappropriate”.  That, 

however, is not spelt out explicitly in the policies.  As I have noted, if it was the 

purpose of the Minister to require that activities with such effects be specified as 

prohibited, that would have been provided for directly and pursuant to s 58(e).  So I 

do not see their approach as entirely literal either (because it assumes a 

determination that adverse effects equates to “inappropriate”, which is not explicit).  

It is also inconsistent with the scheme of the NZCPS under which decisions as to 

what is “appropriate” or “inappropriate” in particular cases (that is, by reference to 

specific locations and activities) is left to regional councils.  The approach taken 

throughout the relevant objectives and policies of the NZCPS is one of shaping 

regional coastal plans but not dictating their content. 

[198] We are dealing with a policy statement and not an ordinary legislative 

instrument.  There seems to me to be flexibility given that (a) the requirement is to 

“give effect” to the NZCPS rather than individual policies, (b) the language of the 

policies, which require certain effects to be avoided and not prohibited,
173

 and (c) the 

context provided by policy 8.  Against this background, I think it is wrong to 
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construe the NZCPS and, more particularly, certain of its policies, with the rigour 

customary in respect of statutory interpretation. 

Overbroad consequences 

[199] I think it is useful to consider the consequences of the majority’s approach, 

which I see as overbroad. 

[200] “Adverse effects” and “effects” are not defined in the NZCPS save by general 

reference to the RMA definitions.
174

  This plainly incorporates into the NZCPS the 

definition in s 3 of the RMA: 

3 Meaning of effect 

In this Act, unless the context otherwise requires, the term effect includes— 

(a) any positive or adverse effect; and 

(b) any temporary or permanent effect; and 

(c) any past, present, or future effect; and 

(d) any cumulative effect which arises over time or in combination with 

other effects— 

regardless of the scale, intensity, duration, or frequency of the effect, and 

also includes— 

(e) any potential effect of high probability; and 

(f) any potential effect of low probability which has a high potential 

impact. 

[201] On the basis that the s 3 definition applies, I consider that a corollary of the 

approach of the majority is that regional councils must promulgate rules which 

specify as prohibited any activities having any perceptible adverse effect, even 

temporary, on areas of outstanding natural character.  I think that this would preclude 

some navigation aids and it would impose severe restrictions on privately-owned 

land in areas of outstanding natural character.  It would also have the potential 

generally to be entirely disproportionate in its operation as any perceptible adverse 

effect would be controlling irrespective of whatever benefits, public or private, there 
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might be if an activity were permitted.  I see these consequences as being so broad as 

to render implausible the construction of policies 13 and 15 proposed by the 

majority. 

[202] The majority suggest that such consequences can be avoided.
175

  They point 

out that the s 3 definition of “effect” does not apply if the context otherwise requires.  

They also, rather as I have done, suggest that the literal words in which the policies 

are expressed can be read down in light of the purposes stated in each policy (in 

essence to the protection of areas of outstanding natural character).  There is the 

suggestion of a de minimis approach.  They also point out that a development might 

enhance an area of outstanding character (presumably contemplating that beneficial 

effects might outweigh any adverse effects). 

[203] I would like to think that a sensible approach will be taken to the future 

application of the NZCPS in light of the conclusions of the majority as to the 

meaning of policies 13 and 15 and I accept that for reasons of pragmatism, such an 

approach might be founded on reasoning of the kind provided by the majority.  But I 

confess to finding it not very convincing.  In particular:  

(a) I think it clear that the NZCPS uses “effects” in its s 3 sense.   

(b) While I agree that the policies should be read down so as not to go 

beyond their purposes,
176

 I think it important to recognise that those 

purposes are confined to protection only from “inappropriate” uses or 

developments.   

(c) Finally, given the breadth of the s 3 definition and the distinction it 

draws between “positive” and “adverse” effects, I do not see much 

scope for either a de minimis approach or a balancing of positive and 

adverse effects. 
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My conclusion as to the first issue 

[204] On my approach, policies 13 and 15 on the one hand and policy 8 on the 

other are not inconsistent.  Rather, they required an assessment as to whether a 

salmon farm at Papatua was appropriate.  Such assessment required the Board to 

take into account and balance the conflicting considerations – in other words, to 

form a broad judgment.  A decision that the salmon farm at Papatua was appropriate 

was not inconsistent with policies 13 and 15 as I construe them and, on this basis, the 

s 67(3)(b) requirement to give effect to the NZCPS was not infringed. 

[205] This approach is not precisely the same as that adopted by the Board.  It is, 

however, sufficiently close for me to be content with the overall judgment of the 

Board on this issue. 
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Introduction 

[1] The appellant, Man O’War Station Ltd (“MWS”) owns a 2,364 hectare rural 

property at the eastern end of Waiheke Island and on Ponui Island in the Hauraki 

Gulf, known as Man O’War farm (“the farm property”).  Proposed Change 8 to the 

Auckland Regional Policy Statement (“Change 8”) introduced new policy provisions 

for Outstanding Natural Landscapes (ONLs) and the Auckland Council prepared a 

new set of ONL maps for the Auckland region.   The new mapping resulted in 

approximately 1,925 hectares of the farm property (more than 75%) being mapped as 

ONLs, referred to as  “ONL 78” (on Waiheke Island) and “ONL 85” (on Ponui 

Island). 

[2] MWS appealed to the Environment Court against the Council’s mapping.  In 

its decision given on 29 July 2014, the Environment Court accepted that areas in 

Man O’War Bay and Hooks Bay, and the whole of Ponui Island (apart from the 

eastern coastal margin and sea scape), should be excluded from the ONL.
1
  However, 

the Court rejected MWS’s submission that only coastal areas and particular inland 

areas should be included in the ONL.   

[3] MWS has appealed to this Court, pursuant to s 299 of the Resource 

Management Act 1991 (“the RMA”), on the grounds that the Environment Court 

made errors of law. 

Interim or final decision? 

[4] The decision of the Environment Court is headed as an “Interim Decision”.  

At [152] the Environment Court directed that the mapping of ONL 78 and ONL 85 

in Change 8 was to be revised as set out in the decision, “subject to possible further 

consideration of mapping should wording in the [Auckland Regional Policy 

Statement] change after further agreement or input from parties”.   
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  Man O’War Station Ltd v Auckland Council [2014] NZEnvC 167. 



 

 

[5] An interim decision of the Environment Court decision cannot be appealed.
2
  

However, counsel for MWS accepted that in relation to the mapping of ONLs, the 

decision is final.  There is, therefore, no issue as to MWS’s ability to appeal. 

Relevant statutory provisions 

[6] The applicable law is set out in the provisions of the RMA as they were when 

Change 8 was publicly notified in September 2005.  In Part 2 of the RMA “Purpose 

and principles”, s 5(1) provides that the purpose of the Act is to promote the 

sustainable management of natural and physical resources.  “Sustainable 

management” is defined in s 5(2) as including “avoiding, remedying, or mitigating 

any adverse effects on the environment”.  Section 6 is headed “matters of national 

importance” and provides that in achieving the purpose of the Act, persons 

exercising functions and powers under it “shall recognise and provide for the 

following matters of national importance”, including at s 6(b): “the protection of 

outstanding natural features and landscapes from inappropriate subdivision, use, and 

development”.  Those sections have remained unchanged since 2005. 

[7] Provisions relating to the sustainable management of the environment are set 

out in a three-tiered system, moving from the general to the specific: national, 

regional, and district.
3
  Section 57(1) of the RMA (unchanged since 2005) provides 

that “there shall at all times be at least one New Zealand coastal policy statement 

prepared and recommended by the Minister of Conservation …”  Section 60(1) 

provides that there must be a regional policy statement for each region, prepared by 

the regional council.  Section 61(1) provides that the regional policy statement must 

be prepared and changed in accordance with (among other things) Part 2 of the Act, 

and the regional policy statement must, pursuant to s 62(3) give effect to a New 

Zealand coastal policy statement.  Sections 60 to 62 are also unchanged since 2005. 

[8] Policies 13 and 15 of the New Zealand Coastal Policy Statement 2010 

(NZCPS 2010) are particularly relevant in the present case.  Policy 13 “Preservation 

of natural character” is: 
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  See Mawhinney v Auckland Council HC Auckland CIV 2010-404-63, 26 October 2011 at [90]-

[99] and Motiti Avocados Ltd v Minister of Local Government [2013] NZHC 1268. 
3
  See Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 

38, [2014] 1 NZLR 593 at [9]-[16]. 



 

 

(1) To preserve the natural character of the coastal environment and 

to protect it from inappropriate subdivision, use, and 

development: 

(a) avoid adverse effects of activities on natural character 

in areas of the coastal environment with outstanding 

natural character; and 

(b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment; 

…   

[9] Policy 15 relates to “Natural features and natural landscapes” and begins: 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate subdivision, use, and 

development; 

(a) avoid adverse effects of activities on outstanding natural 

features and outstanding natural landscapes in the coastal 

environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects on activities on other natural features and 

natural landscapes in the coastal environment; 

Policy 15 then sets out means by which the policy is to be achieved, including: 

(c) identifying and assessing the natural features and natural landscapes 

of the coastal coastal environment of the region and district, at 

minimum by land typing, soil characterisation and landscape 

characterisation … 

(d) ensuring that regional policy statements, and plans, map or 

otherwise identify areas where the protection of natural 

features and natural landscapes requires objectives, policies, 

and rules; … 

[10] The term “outstanding natural landscape” is not defined in the RMA.  The 

Environment Court referred to the approach and factors set out in the Environment 

Court’s decisions in Wakatipu Environmental Society Inc v The Queenstown-Lakes 

District Council (“WESI”),
4
 and in Maniototo Enviromental Society v Central Otago  
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59. 



 

 

District Council (“Maniototo”),
5
 in which the Court will first identify a “landscape”, 

then consider whether the landscape is sufficiently “natural” to be classified as a 

natural landscape, then assess whether the natural landscape is “outstanding”.  That 

latter assessment is undertaken by reference to the factors set out in WESI.  In 

essence, these require the landscape to remarkable, exceptional, or notable. 

The judgment of the Supreme Court in Environmental Defence Society Inc v The 

New Zealand King Salmon Co Limited 

[11] In submissions to this Court, counsel made extensive reference to the 

judgment of the Supreme Court in Environmental Defence Society Inc v The New 

Zealand King Salmon Co Ltd (“King Salmon”) delivered on 17 April 2014 (after the 

hearing of MWS’s appeal to the Environment Court).
6
  The Environment Court 

received and considered submissions from counsel as to its impact on the 

proceeding, before issuing its decision.   

[12] King Salmon concerned a proposed salmon farm in an area of the 

Marlborough Sounds (Papatua, in Port Gore) that was accepted as being “an area of 

outstanding natural character and an outstanding natural landscape”.  It was also 

accepted that the proposed salmon farm would have significant adverse effects on 

that natural character and landscape.
7
  The appeal concerned whether a plan change, 

which would allow the salmon farm, but would not give effect to Policies 13 (1)(a) 

and 15(a) of the NZCPS 2010, should have been refused.   

[13] The Supreme Court held by a majority that the Board of Enquiry considering 

the proposed plan change was required to give effect to the NZCPS policies,
8
 that 

“avoid” (in the phrase “avoid adverse effects”) means “not allow”, or “prevent the 

occurrence of”,
9
 and that the Policies provided “something in the nature of a bottom 

line”.
10

   The NZCPS is “an instrument at the top of the hierarchy” of environmental 

instruments, and gives effect to the protective element of sustainable management.
11
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6
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7
  King Salmon, at [5]. 

8
  At [77]. 
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In reaching this conclusion, the majority rejected the “overall judgment” approach 

adopted by the Board of Enquiry, and the High Court on appeal. 

[14] In his dissent, William Young J noted the possibility of overbroad 

consequences of the majority’s decision: “severe restrictions being imposed on 

privately-owned land in areas of outstanding natural character”, and the potential to 

be “entirely disproportionate” in its operation as any perceptible adverse effect 

would be controlling irrespective of whatever benefits, public or private, there might 

be if an activity were permitted.”
12

 

[15] Counsel for both MWS and the Council agreed that the Auckland Regional 

Policy Statement would need to be revised following the King Salmon judgment, and 

that the Policy Statement will inevitably be more restrictive as regards the coastal 

environment. 

Application to adduce new evidence on appeal 

[16] MWS applied to adduce further evidence on appeal, being a statement of 

Mr Andrew Christopher McPhee, principal planner in the Central and Islands area 

planning team at the Auckland Council.  Mr McPhee’s statement considers the 

planning implications of the Supreme Court’s judgment in King Salmon, in 

particular, whether changes are required to be made to planning instruments as a 

result of the judgment.   

[17] At the hearing in this Court, counsel for the Council, Mr O’Callahan, advised 

the Court that the Council acknowledges that there needs to be revisions to the 

Auckland Regional Policy Statement, and that the policy in respect of the coastal 

environment will inevitably be more restrictive.  Mr O’Callahan submitted that there 

would be no purpose in allowing the evidence to be adduced. 

[18] In the light of that acknowledgment, I agree that there is reason to adduce Mr 

McPhee’s evidence.   

                                                 
12

  At [201]. 



 

 

Environment Court decision 

[19] The Environment Court noted that it was agreed by the parties that all of the 

areas that were in dispute as being ONLs were “landscapes”, and had sufficient 

“natural” qualities for the purposes of s 6(b) of the RMA.
13

   

[20] The Environment Court considered a submission for MWS that (in particular 

as a result of the King Salmon judgment, and the inevitability of more restrictive 

policies) a more conservative (higher) threshold should be adopted for determining 

what comprises an ONL, and that the assessment should be made at a national scale.  

However, the Court accepted a submission for the Council that the planning 

consequences would flow from the fact that the land is an ONL, and are not relevant 

the determining whether it is an ONL or not.
14

   

[21] Further, the Court was not comfortable with MWS’s submission that the 

assessment of “outstandingness” should be made on a national rather than a regional 

scale, for two reasons.  First, the task would be enormously complex, if not 

impossible, and secondly, if pristine areas of New Zealand such as parts of 

Fiordland, the Southern Alps, and certain high country lakes were to be regarded as 

the benchmark, nothing else might qualify to be mapped as outstanding.
15

 

[22] The Environment Court then considered in detail evidence given for MWS 

and the Council concerning ONL mapping.  It is evident from the maps presented in 

the Environment Court that the principal witnesses for both parties agreed that the 

entire coastline and sea scape, and the prominent landscape in the higher parts of the 

property were properly assessed as ONLs, and that areas in Man O’War Bay and 

Hooks Bay were properly excluded.   

[23] The debate focussed on intermediate areas between the coastal and interior 

landscapes.  MWS’s witness, Ms Gilbert, distinguished between the “coastal 

environment landscape area” and the “interior landscape character area”.  The 
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14
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15
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Council’s witness, Mr Brown, disagreed with this separation.  The Environment 

Court said that during a site visit:
16

 

… it became obvious to us that [MWS’s] property on Waiheke Island offered 

a mosaic of landscape features including the bush clad eastern slopes of the 

Puke range, an interspersed network of bush gullies, pastureland, vineyards 

and geological features, flanked by a series of coastal headlands, 

escarpments and ridges leading out to the waters of the Hauraki Gulf.  These 

features interact in a manner that, viewed from either land or sea, makes it 

difficult to identify distinctly separate landscapes for assessment of 

significance in a regional context. … In particular, we consider that these 

“landscapes” have varying degrees of connectedness to the coast but 

ultimately read in the round for the viewer.  With one exception … we do not 

find it appropriate the separate coastal and inland landscape … 

[24] Accordingly, the Environment Court allowed only limited amendments to the 

ONL mapping. 

Approach on appeal 

[25] It was common ground that the principles to be applied in approaching an 

appeal to the High Court under s 299 of the RMA are as summarised by French J in 

Ayrburn Farm Estates Ltd v Queenstown Lakes District Council:
17

 

[33] An appeal to this Court under s 299 is an appeal limited to questions 

of law. 

[34] Appellate intervention is therefore only justified if the Environment 

Court can be shown to have: 

 i) applied a wrong legal test; or 

 ii) come to a conclusion without evidence or one to which on 

the evidence it could not reasonably have come; or 

 iii) taken into account matters which it should not have taken 

into account; or 

 iv) failed to take into account matters which it should have 

taken into account. 

[35] The question of the weight to be given relevant considerations is for 

the Environment Court alone and is not for reconsideration by the 

High Court as a point of law. 
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  At [128] 
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[36] Further, not only must there have been an error of law, the error must 

have been a ‘material’ error, in the sense that it materially affected 

the result of the Environment Court’s decision. 

 (Footnotes omitted) 

[26] Further, as Mander J observed in Young v Queenstown Lakes District 

Council:
18

 

The Court will not engage in a re-examination of the merits of the case under 

the guise of a question of law, nor will it delve into questions of planning 

and resource management policy.  The weight to be attached to policy 

questions and evidence before it is for the tribunal to determine, and is not 

able to be reconsidered as a point of law. 

[27] Finally, it is appropriate to note the observation of Wylie J in Guardians of 

Paku Bay Association Inc v Waikato Regional Council:
19

 

The High Court has been ready to acknowledge the expertise of the 

Environment Court.  It has accepted that the Environment Court’s decisions 

will often depend on planning, logic and experience, and not necessarily 

evidence.  As a result this Court will be slow to determine what are really 

planning questions, involving the application of planning principles to the 

factual circumstances of the case.  No question of law arises from the 

expression by the Environment Court of its view on a matter of opinion 

within its specialist expertise, and the weight to be attached to a particular 

planning policy will generally be for the Environment Court. 

Appeal issues 

[28] On behalf of MWS, Mr Casey QC first submitted that the Environment Court 

had erred in its consideration of the effect of the Supreme Court’s judgment in King 

Salmon.  In particular, it was submitted, the Environment Court erred in: 

a) failing to address the WESI factors when determining whether the 

landscapes in question were ONLs; 

b) failing to undertake the assessment of whether areas of the farm 

property were ONLs by reference to landscapes in New Zealand 

as a whole, rather than by reference to landscapes in the Auckland 

region; 
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c) failing to recognise that as a result of the level of protection 

required for ONL’s in the coastal environment being clarified in 

King Salmon, the threshold for classification as an ONL was 

significantly elevated above that applied under Change 8; and 

d) failing to recognise that given the implications of the judgment in 

King Salmon, it was required to determine which parts of the farm 

property fell within the coastal environment, and which did not. 

WESI factors 

(a) Submissions 

[29] Mr Casey and Mr Williams submitted for MWS that while the Environment 

Court listed the factors set out in WESI and other decisions, it did not actually 

evaluate whether the landscape was “outstanding”, by reference to the factors.  

Rather, the Court simply adopted the approach taken by the Council’s expert witness.  

They further submitted that the Court failed to give adequate consideration to the 

“naturalness” of the disputed landscape:  the MWS land is a working farm, and so 

heavily developed that it cannot properly be described as “natural”. 

[30] Mr Williams also submitted that the Environment Court was wrong to reject 

MWS’s submission that it is necessary to separate coastal and non-coastal areas for 

the purposes of identifying ONL’s.  He submitted that there is a “fourth dimension” 

involved in assessing non-coastal land, which is not present in relation to the coastal 

environment.  He described this as a “real world enquiry”, which allows for the 

dynamic nature of farming, and the fact that a simple farming step (such as spraying 

weeds to reclaim pasture) may lead to a substantial change in a landscape.  He 

submitted that the Environment Court had erred in law in failing to take this factor 

into account.  

[31] It was submitted that, as a result of the above errors, the Environment Court 

had identified as ONLs landscapes which, while picturesque or handsome, were best 



 

 

described as “fairly normal rural landscapes”.  Counsel referred to the comment in 

High Country Rosehip, that not all handsome landscapes are “outstanding”.
20

 

[32] Mr O’Callahan submitted for the Council that the Environment Court was not 

in error.  He submitted that the Court was not required to consider whether the farm 

property was “landscape” and “natural”, as that was agreed by the expert witnesses 

for MWS and the Council.  Further, there was agreement that substantial parts of the 

farm property were ONLs.  The debate was as to drawing the line between the ONLs 

and areas that were not ONLs.  The Environment Court was dealing with areas 

around the fringes, so did not have to rank the “outstandingness” of particular areas. 

[33] Mr O’Callahan submitted that in deciding whether a natural landscape is 

“outstanding”, the Environment Court had to have regard to the appropriate factors 

and synonyms used to understand “outstandingness”, as set out in cases such as 

WESI, Maniototo, and High Country Rosehip.  Those factors and synonyms were 

derived in cases that did not involve the coastal environment.  He submitted that, in 

any event, the assessment of “outstandingness” is essentially the same whether 

carried out in the coastal or non-coastal environment. 

[34] Mr O’Callahan submitted that the Environment Court had appropriately set 

out and understood the relevant factors, and had set out and considered the 

competing evidence and submissions.  Ultimately, he submitted, the Court’s 

determination was a matter of the specialist court exercising its judgment on the 

expert evidence.  It was not necessary for the Court to set out and analyse the 

individual factors.  The Court’s determination was a factual determination, which 

cannot be appealed. 

[35] Mr Enright submitted for the Environmental Defence Society that the real 

issue on appeal was whether the Environment Court undertook the exercise of 

deciding whether the land at issue was “outstanding”.  In that assessment, divisions 

of the Environment Court have in other cases referred to synonyms, or qualifying 

adjectives, such as those set out in WESI and High Country Rosehip.  In the present 

case, he submitted, in identifying disputed ONL areas, the Court had in mind the 
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relevant adjectives, or synonyms, used to assess whether the land was outstanding.  

Ultimately, whether land is outstanding is a factual determination.  

(b) Discussion  

[36] I am not persuaded that the Environment Court failed to undertake an 

appropriate assessment of the disputed ONL areas.  I accept that the Court was not 

required to consider whether the disputed areas were “landscapes” and “natural 

landscapes”, as those issues were agreed.  The sole issue for the Court was whether 

they were “outstanding”.  

[37] The Court referred to the discussion of the concept of “outstandingness” as 

set out in WESI, and the qualifying adjectives and synonyms noted in the evidence of 

MWS’s expert witness. There was no error in the Court’s analysis of the evidence 

before it.  Its conclusions as to which areas were ONLs were then factual 

determinations, and cannot be appealed.   

[38] So, too, was the Environment Court’s rejection of the MWS submission that 

there must be a separation of coastal and non-coastal land for the purposes of 

identifying ONLs.  The “real world enquiry” is recognised in the factors set out in 

WESI and Maniototo, where human intervention was accepted as being part of the 

development of the natural landscape.  In Maniototo, in particular, the element of 

human engagement and interaction with the landscape is recognised.  Far from 

detracting from the “naturalness” of the landscape, the human engagement and 

interaction contributes to the intrinsic value of the landscape. 

[39] I am not persuaded that the Environment Court has been shown in the present 

case to have failed to take that factor into account.  The Court had the evidence of 

the expert witnesses for MWS and the Council before it, and referred to both in its 

decision.  It is not an error of law to have accepted one over the other. 



 

 

Regional or national reference? 

[40] As noted earlier, the second aspect of MWS’s appeal concerned the scale 

against which the assessment of “outstandingness” is carried out: whether it should 

be on a national, regional, or district-wide scale. 

(a) Submissions  

[41] Mr Williams submitted that the Environment Court was wrong to assess the 

“outstandingness” of the MWS farm property at a regional level; he submitted that 

the assessment should be at a national level.  Mr Williams accepted that in WESI the 

Environment Court had referred to a regional basis for assessment, but submitted the 

in later decisions, for example Maniototo, the assessment was on a national basis.  

He submitted that this is appropriate, as an “outstanding” landscape must, by 

definition, “stand out against the rest”.  He submitted that it follows from the fact 

that protection of ONLs is a matter of national importance, that the assessment of 

them must be on a national, not regional or district basis. 

[42] Mr O’Callahan submitted that the MWS submission on this point 

misinterpreted the provisions of the RMA.  He submitted that the MWS submission 

would equate to saying that the RMA is to be read as “protecting nationally 

significant landscapes” and “nationally significant indigenous flora and fauna.  

However, that is not how the RMA is framed.  The RMA provides that protection is 

of national importance; it is of national importance to protect ONLs and other 

matters that are of significance. 

[43] Mr O’Callahan further submitted that if it had been intended that only 

“nationally outstanding landscapes” were to be protected, then the RMA would have 

provided accordingly, and would have provided the machinery for such protection at 

the national level.  Further, various divisions of the Environment Court have 

developed the law concerning the identification of ONLs at the district or regional 

level; albeit on occasion (as in Maniototo) asking how the landscape in issue 

compared with other New Zealand landscapes. 



 

 

[44] Mr Enright, for the Environmental Defence Society, submitted that there is no 

reason to interfere with the well-established factors for assessing “outstandingness” 

which were developed at the regional or district level and were agreed upon by all 

parties before the Environment Court. 

(b) Discussion   

[45] There is no basis on which I could accept that the assessment of 

“outstandingness” in this case should have been undertaken on a national, rather than 

regional or district basis.  I accept the submissions for the Council and the 

Environmental Defence Society that the wording of the RMA does not support 

MWS’s submission.  Section 6 is clear in its terms, that it is protection of ONLs (and 

the other matters listed) that it is national importance.  It does not say that it is only 

natural landscapes that are of national significance that are to be protected. 

[46] There is force, too, in Mr O’Callahan’s submission that if it had been 

intended that only nationally significant natural landscapes were to be protected, the 

RMA would have included an express provision to that effect.  It is significant that 

the jurisprudence surrounding the identification of ONLs has developed through 

divisions of the Environment Court considering the issue on a regional or district 

basis. 

[47] Further, I am not persuaded that it is necessary to incorporate a “national” 

comparator (or even a regional or district one) into the consideration of 

“outstandingness”.   The Courts in which the jurisprudence has been developed have 

not been asking “is this a nationally significant outstanding natural landscape?” They 

have been asking simply “is this an outstanding natural landscape”.  That is the issue 

that they are required to consider, under the RMA. 

Effect of King Salmon 

(a) Submissions 

[48] On this point Mr Williams submitted that mapping of ONL’s on the farm 

property for the purposes of Change 8 had been undertaking in the policy context 



 

 

that prevailed before the Supreme Court judgment in King Salmon.  That context 

included the adoption of the “overall judgment” approach to planning decisions.  Mr 

Williams referred to North Shore City Council v Auckland Regional Council, in 

which the Environment Court said:
 21

 

We have considered … the method to be used in applying s 5 to a case where 

on some issues a proposal is found to promote one or more of the aspects of 

sustainable management, and on others is found not to attain, or to attain 

fully, one or more of the aspects described in paras (a), (b) and (c).  To 

conclude that the latter necessarily overrides the former, with no judgment of 

scale or proportion, would be to subject s 5(2) to the strict rules and 

principles of statutory construction, which are not applicable to the broad 

description of the statutory purpose.  To do so would not allow room for the 

exercise of the kind of judgment by decision makers (including this Court – 

formerly the Planning Tribunal) …  

[49] Mr Williams submitted that a different paradigm now applied, with the clear 

direction that higher order documents in the hierarchy of environmental management 

have primacy over lower order documents.  He submitted that King Salmon would 

have a substantial and serious impact on its farming operation.  It has a reasonable 

fear that the judgment will translate into a prohibition on all activities on the farm 

property, in order to comply with the directions in higher order documents.  Working 

within a policy framework where farming activities could continue (on an overall 

judgment approach) is vastly different from a situation where those activities could 

be prohibited, under a requirement to “avoid adverse effects”. 

[50] Mr Williams further submitted that King Salmon has substantially changed 

the nature of environmental policies and objectives.  The corollary must be, it was 

submitted, that there must be a change in mapping, as the nature of the protection to 

be provided (in the present case, for ONLs) must inform the process of mapping.  

ONL’s are not mapped for their own sake, but for the purposes of protecting them 

from inappropriate subdivision, use, and development, and from adverse effects (if 

they fall within the coastal environment).  In essence, Mr Williams argues that the 

definitions of ONLs was contextual and depended on the extent of protection that 

that status would grant. 
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[51] He submitted that as a result of King Salmon, it necessarily follows that the 

manner in which ONL criteria are applied must change; the increased level of 

protection required for ONLs necessitates a higher threshold for identification of an 

ONL.  

[52] Federated Farmers of New Zealand supported the submissions for MWS.  

Mr Gardner also expressed concern as to the consequences of the King Salmon 

judgment for the level of landscape protection required under the RMA.  He 

submitted that the issue of the threshold for identification of an ONL is of crucial 

importance for any farm that is in the coastal environment and is “outstanding” in 

terms of s 6 of the RMA. 

[53] Referring particularly to rural production activities, Mr Gardner submitted 

that, following King Salmon, it was implausible that the many and varied activities 

associated with rural production (such as construction of farm tracks, planting exotic 

shelter belts, or constructing some farm buildings) which would previously have 

been considered appropriate in an ONL in the coastal environment would now have 

to be avoided (prohibited) because of their adverse effect. 

[54] Applying King Salmon would necessarily mean that the very activities 

Change 8 relies on as warranting classification as an ONL should no longer take 

place.  Thus, it is “logically difficult” to identify working rural landscapes as ONLs, 

and the underpinning of the landscape identification and mapping under Change 8 is 

undermined.  

[55] Regarding the impact of King Salmon, Mr O’Callahan submitted that MWS 

was wrong, at a conceptual level, to submit that if the level of protection for ONLs 

set out at the policy level increases, the threshold for identifying ONLs must be 

stricter.  He submitted that policies do not drive identification as ONLs.  Rather, the 

RMA clearly provides a delineation between identifying ONLs, and the policies for 

protecting them. 

[56] Mr O'Callahan further noted that in King Salmon, it was accepted that the 

area where the proposed salmon farm was to be sited was an ONL.  There was no 



 

 

suggestion that, as a result of the Supreme Court’s judgment, the local authority 

should reconsider the ONL identification.  Rather, the policies for protecting the area 

identified as an ONL had to be reconsidered. 

[57] Mr Enright submitted that the King Salmon judgment does not affect 

mapping of ONLs.  It impacts upon the wording of objectives, policies and methods 

to protect ONLs.  He submitted that King Salmon could not, by a side wind, change 

anything relating to identification of ONLs.  More particularly, it could not have 

been in the Supreme Court’s mind that the identification of ONLs should be more 

confined, and their numbers reduced as a consequence. 

(b) Discussion 

[58] I do not accept the submission for MWS that as a consequence of the King 

Salmon judgment, the identification of ONLs must necessarily be changed, and made 

more restrictive.  There is no justification for such a submission in the King Salmon 

judgment, and it is not justified by reference to the RMA. 

[59] It is clear from the fact that “the protection of outstanding natural features 

and landscapes” is made, by s 6(b), a “matter of national importance” that those 

outstanding natural landscapes and outstanding natural features must first be 

identified.  The lower level documents in the hierarchy (regional and district policy 

statements) must then be formulated to protect them.  Thus, the identification of 

ONLs drives the policies.  It is not the case that policies drive the identification of 

ONLs, as MWS submits. 

[60] As identified by the Council, the RMA clearly delineates the task of 

identifying ONLs and the task of protecting them.  These tasks are conducted at 

different stages and by different bodies.  As a result it cannot be said that the RMA 

expects the identification of ONLs to depend on the protections those areas will 

receive.  Rather, Councils are expected to identify ONLs with respect to objective 

criteria of outstandingness and these landscapes will receive the protection directed 

by the Minister in the applicable policy statement. 



 

 

Decision 

[61] For the reasons set out above, MWS’s appeal against the Environment Court 

decision must fail.  The appeal is dismissed. 

 

 

__________________________ 

Andrews  
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This is an appeal by New Zealand Rail and a cross-appeal by Port
Marlborough against the decision of the Planning Tribunal dated 11 June 1993. It
concerns the proposals and plans of Port Marlborough to develop and expand the
port of Picton into the neighbouring Shakespeare Bay and to construct and
establish there a port facility to service the export of bulk products, including timber
and coal. New Zealand Rail has opposed the proposal in its entirety throughout. It
appealed to the Tribunal against the original decisions of the_local authorities
concerned giving approval to the development, as far as it related to the expansion
of the port for the purpose of the export of timber. That appeal was disallowed by
the Tribunal. The Tribunal went further than the original approvals and
recommendations and allowed the appeal by Port Marlborough against the refusal
at the local authority's level to approve the extension and expansion of the port as
a coal export service and approved that subject to some terms. New Zealand Rail
appeals against the whole of the decision of the Planning Tribunal. Port
Marlborough cross-appeals against that part of the decision which determines
some conditions of review which are to be contained in the latter.

The decisions given by the Tribunal were not final but comprised
interim decisions subject to amendments, modifications and the settlement of the
terms of conditions which were necessary to comply with the rulings and
observations of the Planning Tribunal in the course of its decision. Furthermore, a
part of the decision is a report pursuant to s 118 (6) of the Resource Management
Act 1991 directed to the Minister of Conservation as to the recommendations made
by a joint hearing committee. Nothing turns on the formal nature of the decision or
the inquiry made by the Planning Tribunal or undertaken by the Planning Tribunal.
It was common ground that this Court was properly seized of the issues of law
raised on the appeal.

Port Marlborough is a limited liability company established under
the Port Companies Act 1988. It has two shareholders, the Marlborough District
Council as to 92% of the shares and the Kaikoura District Council as to 8% of the
shares. Port Marlborough operates the Picton Harbour which caters for a wide
range of recreational and tourism activities, and commercial fishing fleets. It also
caters for bulk shipping cargoes including, particularly, outgoing cargoes of logs,
sawn timber, salt, tallow, meat and coal, and incoming cargoes of cement. Most
importantly, however, it is the railhead for the top of the South Island with a ferry
terminal for the New Zealand Rail Service between Wellington and Picton for
passengers, roll-on/roll-off cargo, stock and other general cargo. Approximately
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99% of the tonnage of cargo going through the port is carried through the rail
ferries.

Shakespeare Bay is adjacent to Picton Harbour, separated by a
peninsula. The bay, which is said to comprise between 60 and 70 hectares, is
described in the decision as something of a backwater. Upon the isthmus of the
peninsula in a saddle there is a derelict freezing works. There are a few dwellings
but the greater part of the area seems to be taken up by reserves and rural uses.
The bay has natural deep water. The Port Marlborough proposal is to excavate the
saddle on the isthmus to provide road access from the Picton Harbour to
Shakespeare Bay, to reclaim an area of some 8 hectares at or near the base of the
peninsula. That will, in the end, provide a total area of flat land of approximately
11.4 hectares. It is then intended to provide storage, marshalling back-up areas
and other facilities for two deep water berths, one to be dedicated to the export of
timber and the other for bulk products generally but in particular for coal.

To obtain the necessary approvals under the Act, Port Marlborough
made application to what was then the Nelson/Marlborough Regional Council and
to the Marlborough District Council for a number of resource consents. They
included applications for coastal permits for the reclamation and development and
for the disposal of storm-water into Shakespeare Bay. An application was made for
a discharge permit to discharge contaminants to the air and land use consents for
the various earthworks and land clearance and for non-complying activity. These
applications were duly notified.

In the course of the procedure, beginning with these various
applications, the Director-General of Conservation, acting pursuant to s 372 of the
Act, issued a direction which required the activities for the two coastal permits to be
treated as applications for restricted coastal activities. This transferred the
decision to grant these consents to the Minister of Conservation after considering
the recommendations of a committee of the Regional Council made pursuant to
s 118. As a result it was decided that a joint hearing committee should deal with all
the applications and in due course a public hearing was held by that joint hearing
committee on 2 and 4 March 1992. Evidence and submissions from a large

number of bodies and persons, who had given notice of their desire to take part in
the procedure, were heard. The joint hearing committee made its recommendation
to the Minister of Conservation that the two coastal permits should be granted
except insofar as the consent was sought for the construction of a coal berth and
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an associated mooring dolphin. Other consents, as applied for, were granted
subject to detailed conditions which were then promulgated. The matter came
before the Planning Tribunal by way of appeal against the grant of consents and
inquiries against the recommendation of the restricted coastal activity which is
treated in all respects as if it was an appeal pursuant to s 118 (6) of the Act.

The distinctive nature of the various appeals and inquiries posed
some potential problem to the Planning Tribunal, but if I may say so, with respect,
they decided sensibly and properly that all matters should be considered together
and be reported upon in one document. As was made clear in their decision, the
principal issue in the case was whether land use consent should be granted to
allow the port facilities to be established.

After a number of pre-hearing conferences which assisted in
clarifying the issues and the parties who remained interested in the matter, the
substantive hearing before the Tribunal took place between 1 and 18 February
1993. The principal parties were all represented by counsel. The Tribunal heard
detailed evidence from 39 witnesses who were subjected to cross-examination by

counsel. As the Tribunal in its decision was able to say, with confidence, "... this
proposal has now been the subject of close scrutiny in the course of two detailed
hearings, ..." The decision of the Tribunal is set out in 203 pages and deals fully
and in close detail with every issue, whether of fact or law, which had been raised
before it.

The appeal and the cross-appeal are brought pursuant to s 299 of
the Act. They are limited to a point or points of law and that must never be lost
sight of. It is often appropriate and necessary for an understanding of the issues at
law that the facts should be canvassed but the decisions on the facts are for the
Tribunal and not for this Court. It is seldom the case that a decision on the facts
can qualify as a question of law or a point of law. In particular, the weight to be
given to the evidence is especially a matter for the Tribunal alone.

New Zealand Rail raised a number of points of appeal which, as is
not unusual, became refined in the course of submission and one of the points
originally raised was not pursued at all. I will deal with each of the points in order
but not necessarily the order in which they were presented by Mr Cavanagh Both
the District Council and Port Marlborough opposed the appeal, supported the
Tribunars decision and made independent submissions. Coal Corporation joined
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the appeal late and without opposition. It adopted the agreement and submissions
of the other respondents.

The first point, as presented in Mr Cavanagh's submissions, was
"whether the Planning Tribunal misdirected itself or erred in law when holding that
a relevant resource management instrument for the purposes of its decision, and
report to the Minister of Conservation, was the proposed Regional Coastal Plan as
it existed prior to Variation 3."

It was common ground on this appeal that the Tribunal correctly
dealt with all the five resource consents as integral parts of the one development,
all as non-complying activities, and that the tests to be applied in respect of each
are substantially the same except for two small particulars. In that event, therefore,
s 105 (2) (b) of the Act applied as a threshold or a prerequisite to the Tribunal's
consideration of the other matters to be considered pursuant to s 104. Sections
104 and 105 have been amended by the Resource Management Amendment Act
1993 (see ss 54 and 55 (2)) but the original versions of these sections still apply to
this appeal. Section 105 (2) (b) is as follows:

105. (2) A consent authority shall not grant a
resource consent— ...

(b) For a non-complying activity unless, having
considered the matters set out in section 104,
it is satisfied that-
(i) Any effect on the environment (other

than any effect to which subsection (2) of
that section applies) will be minor; or

(ii) Granting the consent will not be contrary
to the objectives and policies of the plan
or proposed plan; .... "

The Port conceded, as clearly was the case, that the effect on the environment by
the proposed development would not be minor so that the objectives and policies of
the plan or proposed plan became important.

There were five planning instruments against which the
applications were to be considered under this subsection. The first of these was
the Marlborough Regional Planning Scheme. On the coming into force of the Act
on 1 October 1991 the scheme ceased to have effect pursuant to s 366A except
that pursuant to s 367 (1) in carrying out its functions under ss 30 and 31 of the
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Act, a territorial authority shall have regard to its provisions. The second was the
Marlborough County District Scheme and the third was the Picton Borough District
Scheme Review No. 1. Those were deemed to be transitional district plans by
virtue of s 373 (1) of the Act, for the Marlborough District Council and divided into
the two sections. The last and most relevant to this particular point of appeal, was
what was the former proposed Marlborough Sounds Maritime Planning Scheme
which was being undertaken pursuant to Part V of the Town and Country Planning
Act 1977. Under s 370 of the Resource Management Act that became a Proposed
Regional Coastal Plan.

That scheme was publicly notified in July 1988 by the Marlborough
Sounds Maritime Planning Authority. The Planning Authority was, at the time, the
Marlborough Harbour Board which was the predecessor of Port Marlborough.
From November 1989 until 30 June 1992 the scheme was administered by the
Nelson/Marlborough Regional Council and thereafter has been administered by the
Marlborough District Council. There were a number of objections made to the
scheme as originally notified. Some of these objections and submissions were
heard by the Planning Authority and appeals were lodged with the Planning
Tribunal in some instances. In September 1991 a document described as Variation
No. 3 to the proposed maritime scheme was publicly notified. The purpose of this
variation was to withdraw all those parts of the scheme that were still the subject of
objections that had not been heard. Among other things, parts of the scheme that
were withdrawn were those parts which included proposals and policies for port
development generally and particularly in relation to Shakespeare Bay. In October
1992 the Marlborough District Council, as Planning Authority, resolved, pursuant to
s 104 (6) of the Town and Country Planning Act, to withdraw all proposed
variations including Variation 3. By that means it purported to reintroduce into the
proposed Regional Coastal Plan the proposals originally included for port
development in Shakespeare Bay.

In essence, it is the appellant's contention that the Planning
Authority had no jurisdiction to withdraw Variation 3 for two reasons. The first is
that, in accordance with s 104 (6) of the Town and Country Planning Act, the
Planning Authority's jurisdiction was limited to withdrawal of the whole of the
proposed scheme and not just a part of it. The second reason is that, pursuant to
Reg 48 (3) of the Town and Country Planning Regulations 1978, the variation had
merged with the proposed Regional Coastal Plan. In other words Variation 3 had
ceased to be an independent document and could only be withdrawn by withdrawal
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of the whole of the proposed scheme or by another variation which was not the
step taken.

Under Part V of the Act, after the constitution of a maritime
planning area and its planning authority, a preliminary statement of intention to
prepare a maritime planning scheme was to be published within six months or
within such further time as the Minister might allow. Unlike District Schemes, there
was no express obligation to provide and maintain a scheme. Under that part of
the Act there was no power for the District Authority to withdraw a proposed
scheme in its entirety. The next step was the preparation and public notification of
the Draft Scheme pursuant to s 104. The scheme had to make provision for the
matters referred to in the Second and Third Schedules of the Act and to be
prepared in accordance with regulations. Under s 105 of the Act the provision of
ss 45 to 49 of the Act were applied so far as they were applicable and with the
necessary modifications. Those sections provided for submissions and objections,
alterations and variations of the schemes and the way in which consideration and
hearing of submissions and objections should be made and, finally, a right of
appeal to the tribunal.

Section 47 (4) of the Act, dealing with variations, provided that:

" The Council may at any time before a proposed
variation is approved, or (if an appeal has been
lodged in respect of it) before the Tribunal has made
a decision on the appeal, withdraw the proposed
variation. "

Following the hearing of the submissions and objections, in accordance with the
regime applicable to District Schemes and subject to any amendments required,
the Planning Authority then approved the scheme and it became operative.

Section 109 provides authority or jurisdiction to alter by way of
change, variation and review of any planning scheme Subsection (4) of s 109
provides:

" All the provisions of this Part of this Act relating to the
preparation and approval of maritime planning
schemes shall, so far as they are applicable and with
the necessary modifications, apply to every review
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And subs (1) provides likewise in respect of any variation or change.

On a proper reading of the Act the Planning Authority had
jurisdiction to change and vary and to withdraw a variation at any time. By
reference, the power to withdraw a variation contained in s 47(4) was incorporated
into the scheme of maritime planning and applied, expressly, pursuant to s 109 (1)
and 105. The provision of s 104 (6) as to withdrawal of the whole of the scheme
was an additional right or authority, a right which was not available to District
Councils or other Authorities under the earlier part of the Act, whose obligation was
to provide and maintain a scheme. It is not the intention of subs (6) of s 104 to limit
but is to extend the jurisdiction and rights of the Maritime Planning Authority so that
it could withdraw the whole of a scheme and start anew.

Regulation 48 of the Town and Country Planning Regulations 1978
provides as follows:

48. (1) Where the Maritime Planning Authority
wishes to vary the draft maritime planning scheme or
to change an operative scheme it shall, so far as it is
applicable and with the necessary modifications,
follow the procedure set out in regulations 46 and 47
of these regulations:

Provided that the time for receiving submissions
and objections shall be not less than 6 weeks after the
date of public notification.
(2) Every variation and every change shall include a
report setting out the reasons for the variation or
change and the likely economic, social and
environmental effects. Copies of the report shall be
included with the public notice and a copy of the
variation or change sent to the bodies and persons
referred to in regulation 46 (5) of these regulations.
(3) Every variation of a draft scheme shall be merged
in and become part of the scheme as soon as the
variation and the scheme are both at the same stage
of preparation:

Provided that, where the variation includes a
provision to be substituted for a provision in the
scheme against which an objection or appeal has
been lodged, that objection or appeal shall be
deemed to be an objection or appeal against the
variation. "
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Paragraph (3) is to be compared with the corresponding regulation
about the variation of district schemes, that is to say reg 28 (3). That opens with
the words, "Except as expressly provided in the Act," and instead of referring to the
stage of preparation speaks of the same procedural stage. The authority and effect
of reg 48 is procedural but it cannot alter or amend the effect of the statute to which
it is subordinate. There is nothing in the regulation which expressly provides
against a withdrawal of a variation. It is implicit, so it is said, that by requiring
merger then the withdrawal is no longer possible but that does not follow
dramatically or logically. Although a variation has merged it can still be extracted
and excised from what has gone before.

In any event the powers of regulation-making under s 175 of the
Town and Country Planning Act were limited to those regulating the procedure to
be adopted with respect to the preparation, recommendation, approval, variation
and change of maritime planning schemes. That would not permit a regulation
which provided substantively for the or against the withdrawal of a variation once
made.

There was an argument as to whether, in the circumstances of this
case, the scheme, as far as it had gone, and the Variation 3 were at the same
stage of preparation. However I have already noted the distinction in the
regulations and the reference on the one hand to the stage of preparation and the
procedural stage. In Part V there is particular reference to preparation and
approval in various sections, as I have already cited, and that seems to point to a
particular distinction. It is not necessary to make a decision on this point but I
would incline to the view that the variations and the scheme itself were at the same
stage of preparation although not at the same factual procedural stage.

In the result the Authority had jurisdiction to withdraw Variation 3
and there being no further challenge to what it did that variation was properly
withdrawn and the Tribunal made no error of law in considering that planning
instrument in its condition with Variation 3 withdrawn, that is to say in its original
terms.

The next point of appeal was whether the Planning Tribunal
misdirected itself as to the interpretation of the relevant objectives and policies of
the relevant plans when holding that the development was not contrary to those
objectives and policies. In its decision the Tribunal, having identified the relevant
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resource management instruments and dealt with the question of Variation 3, then
undertook a lengthy discussion of the particular parts of those instruments and the
evaluations proffered in evidence by the planning witnesses. There is a detailed
comparative discussion of the evidence, in particular of Mr R D Witte, Senior
Planner with the Marlborough District Council and later Senior Strategic Planner
with the unitary authority on the one hand, and on the other of Mr D W Collins,
Planning Consultant called by New Zealand Rail.

The Tribunal gave its summary and conclusions at p 164 to 166,
referring to each of the planning instruments and coming to a conclusion as to their
overall effect, concluding at p 167:

It is our judgment that, taken overall, the relevant
objectives and policies earlier discussed support such
a development in this locality. Indeed, in the
proposed regional coastal plan which is relevant to
the land use consent because it refers specifically to
port development as well as an associated
reclamation, it is indicated that Shakespeare Bay
might be developed to a much greater extent than
Port Marlborough's present proposal. "

And concluded that the -

... the consent to port development ... would not be
contrary to those objectives and policies. "

Mr Cavanagh, in the course of his submissions, dealt in some
considerable detail with the provisions of the various resource management
documents, drawing attention to various parts of them and contending for their
meaning and effect. By way of submission he interpreted and demonstrated the
various policies and objectives, either expressed or implied in those various
documents, analysing each of them and making submissions overall about them
individually and collectively. He conceded that the appellant cannot challenge the
Tribunal's factual findings in themselves or any value judgment, as he put it, that
the Tribunal made as a result. The way he put it, however, was that this was not a

challenge on the facts or the findings on the facts, but asserted that the Tribunal
had misdirected itself in its interpretation of the relevant objectives. It was the
appellants submission that a proper consideration of the totality of the objectives
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and policies in the relevant resource management documents did not support the
establishment of such a major project as that proposed by Port Marlborough.

It was not suggested that the Planning Tribunal had failed to have
regard to any of the documents or the content or any part of the content of them. It
was not contended that the Tribunal had made any error in law in construing
s 105 (2) (b) (ii), or that it had incorrectly construed the words "objectives and
policies" and the word "contrary', or at least there was no challenge to that. It was
not suggested that this was a case of unreasonableness in the Wednesbury sense

(Associated Provincial Picture Houses v Wednesbury Corporation [19481 1 KB 223)
although Mr Cavanagh did express himself in his submissions that the finding by
the Tribunal was not one open to a reasonable tribunal properly directed as to the
correct interpretation of the objectives and policies in the various relevant
documents.

In the end what the appellant submitted was that the proposed
development is contrary to the policies and objectives of the relevant resource
management documents and that the Tribunal was in error in reaching the opposite
conclusion. That was no more and no less than a challenge on the factual findings.
It was a challenge as to the inferences and the conclusions drawn by the Planning
Tribunal from the facts before it. It was for them to give the weight that they
thought fit, both to the evidence that was given and to the very words and
meanings of the documents before them. That they attended to the evidence and
the documents is plain. That they came to conclusions upon them without error in
law is equally plain.

I have myself considered the various words and documents and the
tenor of the conclusions reached by the Tribunal. Among the matters that have to
be borne in mind, and which I think was clearly in the minds of the Planning
Tribunal, as the essential question was whether the consent to the proposed use
and development was "contrary' or not to the relevant objectives and policies. The
Tribunal correctly I think, with respect, accepted that that should not be restrictively
defined and that it contemplated being opposed to in nature different to or opposite.
The Oxford English Dictionary in its definition of "contrary" refers also to repugnant
and antagonistic. The consideration of this question starts from the point that the
proposal is already a noncomplying activity but cannot, for that reason alone, be
said to be contrary. "Contrary" therefore means something more than just I
non-complying.
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It is relevant here to observe what was said by the Court in
Batchelor v Tauranga District Council (No. 2) (1992) 2 NZRMA 137 at p 140:

" There are likely to be difficulties in reconciling the
regime of the new Act to an operative district scheme
created under and treated as a transitional plan, for
plans under the new Act are intended to be different
in concept and form from the old district schemes.
Yet during the transitional period, the old must be
treated as if it were the new. That is a necessary
consequences of the statutory situation and must be
dealt with in a pragmatic way. "

In my view this point is not a point of law at all but is a question of
fact. Insofar as it might be described as a point of law, I am satisfied that there was
ample material before the Tribunal which justified the factual finding and the
conclusion that it came to, namely, that the proposal and the development was not
contrary to the policies and objectives of the plans and the documents.

The next point of appeal was whether the Planning Tribunal
misdirected itself in holding that the Act "does not require the proposed
development to be dealt with by way of plan change procedure". This issue was a
fundamental plank of New Zealand Rail's position in its opposition to the proposed
development. It had submitted, as it did before the Court, that it was inappropriate
that a proposal of this magnitude and nature should be advanced and concluded by
way of a resource consent application as a non-complying activity. As a major
development with substantial impact on Picton, Marlborough and the whole of the
South Island it was said that it needed to be assessed in the context of a plan
change procedure under which, in particular, the provisions of ss 74 and 32 would
have been important matters for consideration and disposal.

This was dealt with at some length by the Planning Tribunal. In
particular the Planning Tribunal compared the provisions which apply to the plan
change procedure under the new Act with the former provisions under the Town
and Country Planning Act and concluded at the top of p 458 as follows:

" Whereas under earlier legislation a disappointed
developer had no recourse if consent to a specified
departure was refused, unless the territorial authority
was prepared to take the initiative by promoting a

T
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scheme change. Now, if a resource consent is
refused, a disappointed developer can itself take
steps to have the Plan changed. This is entirely
consistent with a finding that to grant a resource
consent would be contrary to the relevant objectives
and policies of the Plan. "

The Tribunal concluded that the Act does not exhibit a preference for plan change
procedures over resource consent procedures.

I think that little assistance is to be gained in this regard from a
consideration or a comparison with the previous legislation. This is new legislation
which, as the full Court in Batchelor said, imposes a significantly different regime
for the regulation of land use by territorial local authorities. The Court went on to
refer to the concept of direction and control under Town and Country Planning Act
and distinguished the movement towards a more permissive system of
management focussed on control of the adverse effects of land use activities. The
Act expresses importantly the objectives and the purposes of the Act in Part II
which sets the scene overall for the construction and application of the Act.

What the appellant submitted was that, where a planning consent
application will have implications of significance beyond the proposed site, the
matter should be dealt with by way of plan change or review. As noted by the
Tribunal and in the submissions before the Court, the Resource Management Act
now authorises any person to request a change of a district plan: see s 73 (2). At
the same time application for resource consent may be made in accordance with
the particular procedure set out in Part VI of the Act. There is nothing in that part of
the Act or elsewhere which provides any limitation but, as is crucial in this case, a
resource consent application which fails to meet s 105 (2) will not be granted.
Thereafter the applicant, if the matter is to be pursued, would have to proceed by
way of a request for a change of the plan. That is not to say, however, that that
shows any tendency to require an application for plan change in cases in which
that threshold might not be passed or where, although it was passed, there could
be said to be some significant impact otherwise in the scheme. The legislation
authorises the distinct procedures. I agree, with respect, with the conclusions of I
the Tribunal.

In any event it must be recognised that in this case the proposals
and the opposition to them was given a very close and detailed consideration by
two tribunals over an extensive period of time. Many, if not all, of the various



14

considerations which would be relevant to a change of plan procedure were
canvassed before the Tribunal and were considered by it. The Tribunal identified
ten particular topics for discussion and consideration in the course of the decision
and these were each given careful consideration. The ten topics were:

Forestry
The Coal Trade
Log Marshalling and Stevedoring
Coal Transportation
Construction of a Bund Wall and Reclamation
Wharf Construction
Visual Air Quality and Water Quality Effects
Shipping and Navigation
Tourism
Economics

The Tribunal correctly concluded that, although the application had not been the
subject of s 32 procedures, it had not suffered as a result. Alternatives were
considered, as were economic consequences. It is, I think, difficult to see what
other matters or considerations could be effectively pursued simply by adopting the
change of plan procedure.

The next point of appeal that I deal with, though not in the order
that was presented, is whether the Planning Tribunal in holding that the provisions
of Part II of the Resource Management Act are not to be given primacy when
considering resource consent applications pursuant to s 104 of the Act. Section
104 sets out the matters to be considered in an application for a resource consent.
Part II is particularly referred to and is one of the matters which the consenting
authority should have regard to. It is referred to in subs (4) (g) which is the second
last of that list, the last being any relevant regulations. That section is now made
expressly subject to Part II by virtue of s 54 of the Resource Management
Amendment Act 1993, but the Act must be construed for this case in its original
form. It was suggested that the 1993 amendment made explicit what was
previously implicit in the Act generally and in s 104 specifically. Equally, however,
it may be contended that such an amendment is intended to remedy a defect in the
Act and is intended to alter what was there before.
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Part II of the Act sets out the purpose and the principles which
include, among other things, matters of national importance and the Treaty of
Waitangi. This matter was the subject of submission and it is an issue in
Batchelor's case. At p 141 the Court said:

" In carrying out that exercise, [namely, the regard to
the rules of a plan and its relevant policies or
objectives], regard must also be had to the other
relevant provisions of s 104, including the general
purpose provision as set out in s 5. Although
s 104 (4) directs the consent authority to have regard
to Part II, which includes s 5, it is but one in a list of
such matters and is given no special prominence. "

Citing that view the Planning Tribunal in this case noted also the
distinguishable decision in Environmental Defence Society Inc v Mangonui County
Council [1989] 3 NZLR 257 which depended upon the provisions in the Town and
Country Planning Act which made the matters, to which regard was had, subject to
the provisions in ss 3 and 4 of the 1977 Act which related to the matters of national
importance and the general purposes of planning. Here, in the present Act as it
was, in the absence of any such provision and with the provisions of Part II merely
being one of a number of matters to which regard was to be had, it could not be
said that any primacy was given to Part II over all the other Parts. That, I think,
must follow from an ordinary reading of the Act.

Mr Cavanagh went on to submit that s 5 and the other sections in
Part II set out the central theme of the Act, declaring a specific purpose and
principles. This was, he argued, an unusual provision setting a statutory guide-line
creating a primary goal and a basic philosophy which controlled and governed any
and all exercise of functions and powers under the Act. It was said that the
opening words of ss 6, 7 and 8 emphasised that imperative with the words, "In
achieving the purpose of this Act, all persons exercising functions and powers
under it, ... shall" recognise and provide for the matters of national importance
(s 6), have particular regard to the matters in s 7 and take into account the Treaty
of Waitangi (s 8).

Reliance was placed on the decision of the Court of Appeal in
Ashburton Acclimatisation Society v Federated Farmers of NZ Inc [1988] 1 NZLR
78. That was a case under the Water and Soil Conservation Act 1967 to which
was added, in an amendment in 1988, a section setting out the object of the Act.
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The Court, in a judgment delivered by Cooke P, at p 87, having noted the unusual
step of declaring a special object, said, at p 88:

A statutory guide-line is thus provided; and I think
that the code enacted by the Amendment Act is to be
administered in its light. With all respect to the
contrary arguments, to treat s 2 as surplusage or
irrelevant or mere window-dressing would be, in my
opinion, as cynical and unacceptable a mode of
statutory interpretation as that which was rejected in
New Zealand Maori Council v Attorney-General [1978]
1 NZLR 641. The duty of the Court must be to attach
significance to and obtain help from this prominent
and unusual feature of the Parliamentary enactment. "

I am told that that case was not cited to the full Court in Batchelor.

That case is, however, distinguishable because there there was no
reference back to the object of the Act in the matters for which consideration had to
be given. In this case, however, Part II is specifically referred to as one of a
number of items. Whatever its importance and its guidance in the Act generally,
s 104 must be taken to have deliberately brought it in as one of the matters without
any indication whatsoever that it was to be given any particular primacy and,
indeed, it does not even head the list let alone a section which begins with the
necessity to have regard to actual and potential effects of allowing the activity. I
am in respectful agreement with the view of the full Court and with that of the
Tribunal in this case.

The next point was whether the Planning Tribunal misdirected itself
as to the interpretation of s 6 (a) of the Act by holding that natural character of the
coastal environment could justifiably be set aside in the case of a nationally
suitable or fitting use or development.

The Tribunals decision on this topic noted the wording of the
present section and its difference from that of the previous corresponding section.
The section now requires that persons exercising the functions and powers under
the Act in relation to development shall recognise and provide for -

" 6. (a) The preservation of the natural character of
the coastal environment (including the coastal

It
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marine area), wetlands, and lakes and rivers
and their margins, and the protection of them
from inappropriate subdivision, use, and
development: "

Section 3 of the 1977 Act set out the matters which were declared to be of national
importance which shall "in particular be recognised and provided foe' including, in
s 3 (1) (c), 'The preservation of the natural character of the coastal environment
and the margins of lakes and rivers and the protection of them from unnecessary
subdivision and development:". Having referred to the construction of that previous
provision in Environment Defence Society v Mangonui County Council and after
discussing the meaning of the word "appropriate" the Tribunal said, at p 465:

Having regard to the foregoing, it is our judgment that
s 6 (a) of the Act should be applied in such a way that
the preservation of the natural character of the coastal
environment is only to give way to suitable or fitting
subdivision, use, and development. Here, of course
we only have to consider development. But this does
not mean to say that any suitable or fitting
development will qualify. Although the threshold, as
Mr Camp put it, may be passed earlier when
considering appropriateness as distinct from need, it
has to be remembered that it is appropriateness in a
national context that is being considered. It is not, for
example, appropriateness in either a regional or a
local context. This is made clear by Somers J in the
passage from his judgment in Environmental Defence
Society v Mangonui County Council that we referred
to earlier.

Consequently, the development being considered for
the purposes of s 6 (a) of the Act would have to be
nationally suitable or fitting before preservation of the
natural character of the coastal environment could
justifiably be set aside. "

Later the Tribunal concluded that the provision of log and coal export trade
facilities in Shakespeare Bay was suitable or fitting on a national level and the
setting aside of the preservation of the natural character of the bay was thus
justified to the extent required by the development.

The appellant contended that s 6 and in particular para (a) must
be read with reference back to s 5, the purpose and the promotion

If
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of sustainable management of natural and physical resources. It
was suggested that Parliament intended that the primary object is
that the effect of any modification to natural character must be
adequately mitigated wherever possible and development is to
occur only where it is appropriate. tt was the environment which
was placed in a pre-eminent position in light of the purpose of
sustainable management. Preservation of natural character must
be achieved even in the case of appropriate development. As Mr
Cavanagh put it, an appropriate development must require the
coastal location chosen for that activity to be such that it cannot be
accommodated elsewhere; its effect can be so mitigated as to
minimise its impact on the natural character of that environment
and that the permanent modification of a coastal environment can
only be justified if the development in question has significance of
national importance and the economy of the nation as a whole.

I have somewhat extensively, but I hope accurately, expressed the
submissions made in this matter. I have done so because I found some difficulty in
understanding precisely what the appellant's contention is, particularly as the last
part of the submission that I have described appears to coincide with the tenor of
the Tribunal's view that national suitability would justify the setting side of the
preservation of the natural character of a coastal environment. The recognition
and provision for the preservation of the natural character of the coastal
environment in the words of s 6 (a) is to achieve the purpose of the Act, that is to
say to promote the sustainable management of natural and physical resources.
That means that the preservation of natural character is subordinate to the primary
purpose of the promotion of sustainable management. It is not an end or an
objective on its own but is accessory to the principal purpose.

"The protection of them", which in its terms means and refers to the
coastal environment, wetlands, lakes, rivers and their margins, the items listed, but
the protection is as part of the preservation of the natural character. It is not
protection of the things in themselves but insofar as they have a natural character.
The national importance of preserving or proteceting these things is to achieve and
to promote sustainable management.

"Inappropriate" subdivision, use and development has, I think, a
wider connotation than the former adjective "unnecessary". In the Environmental
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Defence Society v Mangonui County Council case that expression was construed
by considering "necessary" and the test therefore was whether the proposal was
reasonably necessary, although that was no light one: see Cooke P at p 260 and
Somers J at p 280 when he said that preservation, declared to be of national
importance, is only to give way to necessary subdivision and development and to
achieve that standard it must attain that level when viewed in the context of
national needs.

"Inappropriate" has a wider connotation in the sense that in the
overall scale there is likely to be a broader range of things, including developments
which can be said to be inappropriate, compared to those which are said to be
reasonably necessary. It is, however, a question of inappropriateness to be
decided on a case by case basis in the circumstances of the particular case. It is
"inappropriate" from the point of view of the preservation of natural character in
order to achieve the promotion of sustainable management as a matter of national
importance. It is, however, only one of the matters of national importance, and
indeed other matters have to be taken into account. It is certainly not the case that
preservation of the natural character is to be achieved at all costs. The
achievement which is to be promoted is sustainable management and questions of
national importance, national value and benefit, and national needs, must all play
their part in the overall consideration and decision.

This part of the Act expresses in ordinary words of wide meaning
the overall purpose and principles of the Act. It is not, I think, a part of the Act
which should be subjected to strict rules and principles of statutory construction
which aim to extract a precise and unique meaning from the words used. There is
a deliberate openness about the language, its meanings and its connotations which
I think is intended to allow the application of policy in a general and broad way.
Indeed, it is for that purpose that the Planning Tribunal, with special expertise and
skills, is established and appointed to oversee and to promote the objectives and
the policies and the principles under the Act.

In the end I believe that the tenor of the appellant's submissions
was to restrict the application of this principle of national importance, to put the
absolute preservation of the natural character of a particular environment at the
forefront and, if necessary, at the expense of everything except where it was
necessary or essential to depart from it. That is not the wording of the Act or its
intention. I do not think that the Tribunal erred as a matter of law. In the end it
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correctly applied the principles of the Act and had regard to the various matters to
which it is directed. It is the Tribunal which is entrusted to construe and to apply
those principles, giving the weight that it thinks appropriate. It did so in this case
and its decision is not subject to appeal as a point of law.

The next point of appeal was whether the Planning Tribunal
misdirected itself or erred in law in holding that financial viability of the proposed
development was not relevant to consideration of the application for resource
consents or, alternatively, in failing to take into consideration the financial viability
of the proposed development when considering the application for resource
consents.

One of the planks of New Zealand Rail's challenge of the proposed
development was a claim which it supported by evidence and cross-examination
that the cost of the whole development was likely to be significantly greater than
had been estimated. The result of this would mean that, in order to service the
costs, port fees would have to be increased but because, for competitive reasons, it
would be necessary to hold the costs to the users of the timber and coal berths the
costs would therefore fall on other port users and, in particular, on New Zealand
Rail as the predominant and principal user of the port.

The Tribunal was satisfied that it was feasible from an engineering
point of view to construct and complete the necessary reclamation and wharf
constructions. There was no suggestion that Port Marlborough would be unable to
complete the works or to obtain the necessary finance for it. Thus there was no
suggestion that the development would not take place for lack of funds or because
of engineering or other construction difficulties. The Tribunal did express itself,
however, that the port might have under-estimated the costs of achieving the
results and that it would be advised to reconsider and to review its costings.

Under the heading of economics the Planning Tribunal discussed
and considered the evidence of Dr R R Allan who was called as the witness by
New Zealand Rail to demonstrate, from his calculations and evaluations, the thesis
that New Zealand Rail might, in the end, be required to subsidise the costs of the
use of the timber and coal facilities. The Tribunal noted, as they said, Dr Allan's
impressive credentials in the field of transport engineering and economics and
found him to be a sound, careful witness to whose opinions they paid a good deal
of attention. It was noted, however, that the economic analysis depended upon the
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proper calculation as to the costs and the variations which were involved in that.
The Tribunal returned to this topic and, at p 172 of its decision and thereafter, said
this:

On the matter of additional port charges, which of
course applies to both timber and coal, although Dr
Man presented an attractive argument to support NZ
Rail's case in this regard, in the end we do not think it
was sufficiently persuasive to justify refusing consent
on economic grounds.

Whether increased port charges will occur depends
on several variables, including importantly the final
cost of the development. Then too there was no
evidence about how Port Marlborough proposes to go
about setting its charges for the use of these facilities,
except to the extent that with regard to the log trade it
intends to be competitive with the port of Nelson.
However, by the time this development comes to
fruition what that will mean in practical terms is
unknown.

It is possible as Dr Allan demonstrated to construct a
scenario from which one might conclude that NZ Rail,
being the single most important port user at the
present time, could face increased port charges to
subsidise this development. However, again as his
evidence and his cross-examination demonstrated, Dr
Allan's scenario is no more than one possibility. We
think too that Mr Camp made a strong point when he
submitted that the financial viability of a development,
as distinct from its wider economic effects, is more
properly a matter for the boardroom than the
courtroom. "

It was the appellant's submission that financial viability, in the
words used by Mr Cavanagh, is a relevant consideration under Part II of the Act.
Mr Cavanagh said if the proposal is not viable then it is in conflict with Part II. With
comparative reference to the decision in Environmental Defence Society v

Mangonui County Council it was submitted that there was an onus on an applicant
to establish the economic practicability of the proposal. In the result, it was said,
the evidence before the Tribunal which showed some doubts as to the postings and
the possibility of increased port charges, resulting in undue charges and subsidy by
New Zealand Rail, put in doubt the financial viability of the proposal. It was
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submitted that the Tribunal had been dismissive of the economic topic and
therefore had not taken appropriate consideration of it into account.

It was Mr Cavanagh's contention that, in order that the Court
should have a proper understanding of this question, it was necessary that it
should consider the evidence given by Dr Allan. To that end Mr Cavanagh applied
for leave to produce, as evidence, the transcript of that part of the evidence which
included Dr Allan's evidence-in-chief and his cross-examination. That application
was opposed by the respondents. I rejected the application on the ground that it
would not be necessary or helpful in deciding the question of law, if any, involved in
this topic to read or to consider the particular evidence given in the matter. The
tenor of the evidence and the material before the Tribunal was, in my view,
adequately described in the Tribunal's decision.

Financial viability in those terms is not a topic or a consideration
which is expressly provided for anywhere in the Act. That economic considerations
are involved is clear enough. They arise directly out of the purpose of promotion of
sustainable management. Economic well-being is a factor in the definition of
sustainable management in s 5 (2). Economic considerations are also involved in
the consideration of the efficient use and development of natural resources in
s 7 (b). They would also be likely considerations in regard to actual and potential
effects of allowing an activity under s 104 (1). But in any of these considerations it
is the broad aspects of economics rather than the narrower consideration of
financial viability which involves the consideration of the profitability or otherwise of
a venture and the means by which it is to be accomplished. Those are matters for
the applicant developer and, as the Tribunal appropriately said, for the boardroom.
In the Environmental Defence Society case the particular consideration to which Mr
Cavanagh referred was the absence of any evidence that the proposed
development would actually take place. There was no developer, there was no
evidence as to any actual development proposal or their costs. In this case plainly
there was a considerable body of evidence given on each side as to the costs and
as to the economics and the potential viability of the proposal for the reclamation
and construction of all works and buildings required.

The contention that the Tribunal was dismissive of this economic
evidence is, I think, to misunderstand what the Tribunal was doing. Clearly it
considered all the evidence that was put before it but in the end it dismissed the
contentions and opinions of Dr Allan and set them aside It was not satisfied, on
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the evidence before it, that the apprehensions of that witness and thereby of New
Zealand Rail would be realised. This was a judgment on the facts, on the weight of
the evidence before it. The Tribunal took into account economic questions, as it
was bound to do, in a broad sense and in a narrower sense upon the projected
development itself. In the result they came to the conclusion that that evidence
was not "sufficiently persuasive to justify refusing consent on economic grounds".
That does not raise a question of law but is a decision on the merits after
considering the material before it. It is wrong to suggest, as Mr Cavanagh did, that
the economic effects were not addressed. The Tribunal addressed the evidence
and came to a conclusion contrary to that of New Zealand Rail. New Zealand Rail
has no appeal in law against that finding.

The final point of appeal was directed to the Tribunal's decision
upholding the appeal by Port Marlborough and granting resource consents for the
provision for the coal export trade. The ground of appeal was expressed, in terms,
as to misdirection by the Tribunal of the interpretation of ss 5 and 6 which enabled
it to grant the resource consents. The essence of the case of the appellant on this
ground was its submission that it is an inappropriate use or development of a
coastal environment to impose a development of this nature and significance in
circumstances where there is no evidence that the facilities will be used once built.

It was common ground that the proposed development involved
reclamation which would be suitable for both the timber and coal facilities although
the coal berth and its associated dolphin mooring would not be constructed until it
was required. There was therefore no immediate intention to proceed with the coal
terminal construction though the whole of the reclamation would take place to
provide the necessary flat land for the further expansion into the coal berth. It was
the contention of New Zealand Rail that if the coal was excluded the size of the
reclamation could be reduced and thus the effect on the land could be reduced
proportionately.

The Tribunal gave, as it did to all other aspects of the case,
extensive consideration to the coal trade, describing and assessing the evidence
given on each side in that regard. As the Tribunal said in its concluding
paragraphs on its discussion of this evidence at p 47:

" ... we have referred at times to some of the evidence
about the transportation of coal because that



24

evidence is relevant to the principal question here,
namely whether there is sufficient justification for
granting resource consents to enable a dedicated
coal export berth and back-up area to be established
in Shakespeare Bay. "

The Tribunal noted the submission on behalf of New Zealand Rail that this was a
"straw" proposal, simply a device to enable coal exporters, principally Coal
Corporation, to drive a harder bargain with New Zealand Rail for the cartage of coal
by rail using the threat of a dedicated coal berth at Shakespeare Bay as a
bargaining point in New Zealand Rail's need to maintain the Midland Line for the
transport of coal between the West Coast and Lyttelton. The Tribunal noted,
however, the evidence on the other side that, while there was no clear-cut intention
as was the case with the log exporters, Coal Corporation was looking for a
convenient alternative export port facility. The Tribunal concluded that it was
unable to say with any degree of confidence that New Zealand Rail's view of the
matter was correct. The Tribunal went on, at p 48:

The evidence about the need for a dedicated coal
berth is less convincing than the evidence about the
need for additional log exporting facilities in the
Picton/Shakespeare Bay area, but the reasons for this
are largely to do with the uncertainties that surround
future markets. This no doubt is the reason why Port
Marlborough does not propose constructing a coal
berth immediately, but it does not follow from this that
it is unnecessary to make provision for such a facility.
Whether provision should be made as a matter of
overall resource management evaluation is of course
another question and one that we are not attempting
to answer here. On balance, we think that the case
made by Port Marlborough and Coal Corp is just
sufficient to justify further consideration of this part of
the proposed development under later headings. "

The Tribunal returned to this topic, and having noted that it had
entertained some reservations about granting consent to provide the opportunity
for the coal part of the proposed development to take place, and having referred to
the Midland Line as a resource for the purpose of s 5 and making a conclusion as
to that, the conclusion made was, at p 172:
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... we think that permitting provision to be made in
Shakespeare Bay for a coal export trade which we
also accept is important nationally, is justified. The
additional environmental impacts associated with
such a development over and above those that will
already occur with the timber trade are not such as to
warrant refusing consent on those grounds. To the
extent that they are different from those arising from
the timber trade, and here we are referring in
particular to the matter of coal dust, we are satisfied
that they can be mitigated by management practices
that can be required to be put in place through the
conditions of a consent.

On the matter of additional port charges, which of
course applies to both timber and coal, although Dr
Allan presented an attractive argument to support NZ
Rail's case in this regard, in the end we do not think it
was sufficiently persuasive to justify refusing consent
on economic grounds. "

Once again this is a finding of fact in which the Tribunal has
assessed the evidence before it and reached a conclusion in favour of the
applicant and against the opposition. This is not a case where there is no
evidence, although the evidence was to the effect that there would be no immediate
use of the proposed facility. It was the Rail case that this was a prospective
application without any real expectation of use. The Tribunal, after considering the
matters put before it, concluded that was not the case but that the case made by
Port Marlborough and the Coal Corporation was sufficient to justify the further
consideration which the Tribunal gave to the matter. I can see no question of law
in this and so it too must fail.

I turn then to the cross-appeal by the Marlborough District Council.
Only one of the points raised in the notice of cross-appeal was pursued. That was
against the terms of a review condition proposed by the Tribunal which it required
be incorporated in each of the resource consents. This is a requisite of s 128
which provides as follows:

" 128. A consent authority may, in accordance with
section 129, serve notice on a consent holder of its
intention to review the conditions of a resource
consent-
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(a) At any time specified for that purpose in the
consent for any of the following purposes:
(i) To deal with any adverse effect on the

environment which may arise from the
exercise of the consent and which it is
appropriate to deal with at a later stage; or

(ii) To require a discharge permit holder to adopt
the best practicable option to remove or
reduce any adverse effect on the
environment; or

(iii) For any other purpose specified in the
consent	 "

I omit the remaining parts of this section as being irrelevant to the question in issue
here.

There had been proposed review conditions which were couched
as to their relevant parts in these terms:

5. Review of Conditions

At any time after the first six (6) months of the
exercise of any resource consents granted for the
development of a port facility at Shakespeare Bay by
Port Marlborough New Zealand Limited, the
Marlborough District Council may review the
conditions of consent(s) for any of the following
purposes:	 "

The Tribunal took the view that the condition did not comply with s 128 because it
did not specify a time with the precision required under the proper meaning of the
Act. The Tribunal referred to a decision of the Planning Tribunal in W P van Beek
trading as Christchurch Pet Foods v Christchurch City Council, Decision
No. C 9193, in which a review condition, pursuant to s 128, was worded as follows:

That the Council may review condition (ii) by giving
notice of its intention so to do pursuant to section 128
of the Resource Management Act at any time within
the period commencing one year after the date of this
consent and expiring six months thereafter, for the
purpose of ensuring that condition (ii) relating to
vibration is adequate. "

It

11
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The Planning Tribunal, in this case, then said:

" In our view a condition authorising a consent authority
to review should contain this degree of specificity,
both as to time and if possible as to purpose. "

It was then left for the parties to review and to rewrite the review conditions.

It was the contention of the District Council on its cross-appeal that
the Tribunal had construed s 128 and the phrase "at any time specified for that
purpose" incorrectly and that the proposed terms which referred simply to "at any
time after six months" was sufficient as it specified any and every day after the
expiry of that first period. It was said that, contrary to the approach required under
s 5 (j) of the Acts Interpretation Act 1924 and the need to ensure the Council's
power to review and monitor the construction and operation of the development on
a continuing basis, the Tribunal's decision was unduly restrictive.

No other party took part in this cross-appeal, it being left entirely to
the cross-appellant. There was, therefore, no contrary argument put to the Court.

In Sharp v Amen [1965] NZLR 760 the Court of Appeal construed
the words in s 92 of the Property Law Act 1952 "a notice specifying ... a date on
which the power will become exercisable" so as to require the precise time or date
to be specified. As a result the notice which expressed the date as "within one
calendar month from the date of the receipt of this notice by you" was insufficient.
As was said in that case, the construction of a particular statute will be controlled
by the text of it and its subject matter. But it cannot be said that an expression
which means that every day after a particular time complies with the meaning or
purpose of this statute. Review, as the word implies, requires a consideration from
time to time but the parties and the persons concerned should not be subject to the
daily possibility of review under this provision. I think the Tribunal was perfectly
correct in requiring a specification with greater specificity than is provided for in the
draft. The proposal that has been made by the Tribunal appears to provide a
reasonable guide-line. It would give scope for repeated review in months or years
to come.

I think care has to be taken to ensure that what is set down by this
condition is not just another policing provision to ensure compliance with the
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conditions and the terms of the consent granted. It is for the purpose of
reconsidering the conditions of the consent to deal with matters which arise
thereafter in the compliance exercise of the consented activity. It is not, I think, in
place of the other provisions in the Act for the control and enforcement of the
conditions of consent.

In the result, then, the appeal and the cross-appeal are dismissed.

The respondents are entitled to costs which I fix in the sum of
$5,000 for each of the first and second respondents together with reasonable
travelling and accommodation expenses for counsel and all other disbursements
and necessary expenses to be fixed by the Registrar. I make no order for costs in
respect of Coal Corporation which took no active part in the matter.
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