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MAY IT PLEASE THE PANEL.:

1. This memorandum is filed on behalf of the Queenstown Lakes District Council
(Council).
2, During the course of the Council presenting its case to the Hearings Panel

(Panel) on the week of 15 May 2017, the Panel made a number of requests for

further documentation. The requested documents are now provided to the

Panel in the following appendices:

2.1 Appendix 1 — a map of Hawthenden's (776) development plan
(Hannah Ayres Evidence in Chief Sheet 7) overlaid with the 346m
contour line;

22 Appendix 2 — copies of the Glen Dene (282) lease and licence;

2.3 Appendix 3 — the Glendhu Bay Structure Plan (583) with the
Environment Court covenants overlaid;’

24 Appendix 4 — copies of the relevant Rekos Point decisions, referred
to in paragraph 12.4 of Mr Barr's Group 3 Rural evidence, and further
explained in paragraph 3 below (relating to 703 and 339); and

25 Appendix 5 — copies of RM140279, RM140733, RMO030390,
RM020352, and RM081523 (relating to 253).

3. In relation to 'Rekos Point', there are several decisions attached in Appendix

4, as follows:

3.1 RMO040158 — resource consent granted in 2006 for a duration of five
years, to allow for 52 leasehold properties with leases to endure for
no longer than 30 years. Condition 23 required that all buildings be
removed from the site after 30 years and the identified building
platforms be removed from the certificate of title;

3.2 Cleary v Queenstown Lakes District Council EnvC Christchurch
C70/2006, 8 June 2006 — upheld Condition 23:2and

3.3 Congreve v Big River Paradise Limited HC Auckland CIV 2005-404-

6809, 8 March 2007 — declaration that the true meaning and effect of

the covenant contained in transfer 5066489.5 Otago Registry is to

1  The covenant map is sourced from Appendix 2 (Third Parkins Bay decision — location and details of covenants)
to Dr Marion Read's evidence in chief dated 17 March 2017.

2 An appeal to the High Court was dismissed (Minute of Chisholm J dated 3 August 2006, CIV 2006 409 768),
and Mr Cleary's interest in RM040158 was transferred to Big River Paradise Limited.

29354056_2.docx

Page 1



prevent the creation of more than three allotments of the Rekos Point

site.®
4. Mr Barr in his Group 3 s42A report states incorrectly at paragraph 12.4(e) that
the resource consent was quashed. Mr Barr will address this error in his reply
evidence.
5. In addition, the Panel made some information requests, which are explained

further below with the requested information.

Clutha River Outstanding Natural Landscape (ONL) Corridor

6. The Panel asked Ms Helen Mellsop to confirm the width of the ONL corridor
near the southern end of the ONL at the Red Bridge near Luggate. This is
where the ONL finishes but the Outstanding Natural Feature (ONF) of the river

carries on to the east. At this point it is approximately 700m wide.

7. Elsewhere, within the main part of the ONL, the minimum width is 1.1km wide.

This point is just south-east of the largest area of pivot irrigation.

Building cover of Health Centre and Enliven Care Facility

8. The Panel requested information regarding the approved building coverage of
the Wanaka Health Centre and Enliven Care Facility. The Council advises
that:

8.1 the building coverage of the approved Wanaka Health Centre at 23
Cardrona Valley Road is 23.6% (RM140279); and

8.2 the building coverage of the Enliven Care Facility at 21 Cardrona
Valley Road is 35.88% (RM140733).

9. The Panel also enquired about the gross floor area (GFA) of the existing
buildings on the site. The GFA of the restaurant and car museum (now the
wedding venue) is 430m? (RM030390) and the GFA of the café is 217m? (refer
plans approved through RM020352).

3 An appeal against the High Court decision was dismissed (Big River Paradise Limited v Congreve [2008]
NZCA 78). The Supreme Court refused leave to appeal (Big River Paradise Limited v Congreve [2008] NZSC
51).
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10. Finally, the Panel enquired about whether the wedding function activity was
lawful. A consent (RM081523) was granted with conditions to convert the
existing restaurant/ museum to a conference and function facility. A copy of

each of these resource consents is included in Appendix 5.
Designation 51, Ballantyne Road

11. The Panel enquired about the Council's position (in its territorial authority
capacity) on Designation 51 on Ballantyne Road. Prior to notification of the
PDP, the Council (as territorial authority) invited requiring authorities to give
written notice stating whether their designations should be included in the PDP
with or without modification.* The Council in its capacity as requiring authority
advised that Designation 51 should be deleted. Consequently, the designation

was not rolled over into Chapter 37 of the PDP.

Population statistics of Luggate and Hawea

12. The Chair asked Mr Barr to assist the Panel by providing the resident
population of Luggate and Hawea townships. Statistics New Zealand includes

both townships in the same area. The Council is undertaking work to identify

each separately, however this is not yet available.

DATED this 6™ day of June 2017

C_

S J Scott / H L Baillie
Counsel for Queenstown Lakes District Council

4 As required by clause 4 of Schedule 1 of the Resource Management Act 1991.
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Appendix 1

Map of Hawthenden's (776) development plan
(Hannah Ayres Evidence in Chief Sheet 7) overlaid with the 346m contour line
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Appendix 2.

Copies of Glen Dene (282) lease and licence



Approved by Registrar-Genaral of Land under No. 2002/3048
Lease instrument
Section 116, Land Transfer Act 1852

RSB G 1
Pl Y i
@ ‘

Land registration district 5 approval 2 S ARCODE

o] s
l\m\\EQlSOdﬂEE{.é;j

foraco ] 8

Unigue identifier(s)
or CITi {s) Allfpart f\_@g{descripiion of part or straium

S S I o

Lessor m\?urname(s) must be underfined or In CAPITALS

QUEENSTOWN LAKES DISTRICT COUNCIL

%ﬁgﬁ_ﬁwwwwwm L o Sumame{s} must be undertined or in CAPITALS
ichl‘lard Turnbull COTTER, Michael John COTTER (continued in Apnexure Scheduie) e

Estate or interest” insert ‘fee simple’, leasefiold in lease number’, €10

[ljeaseheld ]

l.ease memorandum number U e
Eabj cet to the attached Memorandum 1

Thirty Three (33} years commencing on the 1st day of January 2004

Term . o

Rental o .
$3,950.88 per annum plus GS8T ]

If requirad, set ouf the terms of lease in Annexure Schedule(s).

ettt

Operative clause

The Lessor leases to the Lessee and the Lessee accepts the lease of the above estate or interest in the
tand in the above certificate(s) of title or computer register(s) for the term and at the rental and on the terms of
lease sat out in the above lease memerandum or i the Annexure Schedule(s) (if any).

. . .
Dated this ' ._j L',t%\ U‘?‘ |
Atiestation i
Riqned in my
ng—gnau;;_c;f ; ToR ,m‘lg ; T
Witness to con 2{? i lgss legibly printed)
Ry
Witness nam T
DN
Occupation v.\»;%,% P
Address g W S5 B
S e o _H_WM_:HiL"_W._W_.W.._._Wm_mm_____ﬁ_
I o iy T T s .
Signed in my presence by the Lessee
"§xgnazure?fﬁ%ﬁéé?“”w"““ T

| Witness fo complete in BLOCK letters (unfess legibly printed)

Witriess name

Occupation
] Signature [common seal] of Lessee Address _J

Certified correct for the purposes of the Land Transfer Act 1952,

*The snecified gongent .igzm.mw_iv&_tﬁgg,EgLih@.ggﬁ&aal_gi,ani._mpﬁg_age@im,egs.ta@_femeﬁ_U_D_bgteased
REF: 7017 - AUCKLAND DISTRICT LAW SOCIETY



Approved by Registrar-Generat of and tnder No. 2002/6032
Annexure Schedule
nsert type of instrument
“Mortgage”, «yransfer”, ‘Lease” etc

Lense ] Dated( ga‘i R

1 J Page i 1

e

ey

(Coniinue in additional Annexure Schedule, ifrequired.]

Continuation of “l.esses”

and Mary Therese Van Eden and CHECKETTS McKAY TRUSTEES LIMITED

WHEREAS &l that land described as Lots 1 and 2 DP 300448 (the Leased Land) is yested in the Lessor
pursuant o Section 264 of Reserves Act 1977 and Gazette Notice 1967 p1209.

AND

WHEREAS THE Lessor leases 1o the Lessee all the Leased Land fo he held by the Lessee for the term
of thirty three (33} years cn the following terms:

1. (a) THAT the Lessee shall pay unio the Queenstown Lakes District Council (hereinafter referred to
as "the Counci’) or other Authodiy for the time being having charge of the Hawea Domain the
rent hereinbefore reserved at the time and in the manner aforesaid free of exchange and all
other deductions and shall also pay and discharge all rates, taxes or other charges whatsoever

now of hereafter to become payable for or in respect of the said land or any part or parts
thereof,

(9) The rent hereinbefore specified shall be reviewed by the Lessor every eleven years fhroughout
the term of this lease. The annual rent payable for the pariod of eleven years following shall be
& sum equal to two percentum of the gross takings of the Lessee for the financial year

immediatety preceding the date of such review,

(c) The commencing rent for the period 1 January 2004 o 31 Necember 2015 shall be $3,950.08
ner annum pius G5T

2. THAT the Lessee shall hold and use the said land bona fide for fne benefit and enjoyment of the pubiic
for the purpose of a public camping ground and wil conduct all operations in a proper and efficient
manner and maintain the standard of upkeep to the satisfaction of the Council and the Minister of
Conservation or a designated agent of the Minister (hersinafter referred 1o &8 “he Commissioner’).

3 THAT the Lessee shall during the term of this Lease arect further cabins on the fand as finance is
available and the demand warrants Provided That this clause is always subject 1o olause 13 hereof,

4. THAT the Lessee will not assign, transfer or part with possession of the said land or any part or parts
thereof or any hulidings erected by the Lessee upon the said land without the consent in writing of the
Lessor first had and obtained, but such consent shall not be unreasonadly of arbitrarily withheld in the

TE thisﬁhnnex! te Sehedule is used as an expansion of an instrument, all $1g
solicitors mu'I;t sign or initial in this box, iy Iy
' j P {

| i “j ;
i 55 & £3"7
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Approved by Ragistrar-Generai of Land under No. 2002/5032
Annexure Scheduie
insert tyne of instrument
“Mortgage”, wrransfer”?, “Lease” ate

— - - R s =
'lrL“i‘Se W Dated | W 5 Y103 l Page“ lof 7 l

ages -

—

[Continue in additional Annexuire Schedule, if

required.)
\—‘ case of a solvent and respectable assignee who intends 1o use the said fand for the purposes of public
camping ground.

5. THAT the Lessee shall af alt times during the said term and io the satisfaction of the Council pravent the
growth or spread of gorse, broom, sweetbriar and other noxicus weeds af planis upon the said tand and
shall duly and fulty comply in respect thereof with all the provisions of the Riosecurity Act 1993 or any

amendments thereof and shall free and keep free the said land from raobits and other noxious yermin.

6. THAT the Lessee shall al Al fimes during the said term keep ail huiidings, fenices, enclosures and other
improvements Now srected or made, or which may heraafter be erected or made, on the said land or on
the boundaries thereof in good repair, order and condition, and will not, without the prior written consent
of the Councd pull down or remove such improvemments of any part of narts thereof.

7. THAT the Lessee shali throughout the term of this laase to the satisfaction of the Council cut and frim &l
ive fences and hedges upan the said land and keep clean and ciear from weeds, and keep open al
crosks, draing, ditches and watercourses upon the said land, inciuding any drains, ditches and
watercourses which may be construcied after the commencement of the term of this lease: provided that
if there is any breach of this covenant, the Council may do any work necessary to remedy the breach

and charge the Lassee the reasonable cost of the work.

g THAT the Lessee shall not discriminaté in any manner against or refuse facilities to any person or
persons except on the grounds of misconduct or misdemeanour of uncleanness or by reasan of the fact
that the camp and facilities are fully occupied but will at ali times observe a strictly uniform and impartial
attitude as to admission, rates and services and in all respecis 10 all persons except as aforesaid ihe
| essee will afford as efficient a service as is usual for the undertaking mentioned in Clause 2 hereof,

9. THAT the Lessee shall comply with the Camping Groung Regulations 1985,

10.  THAT the Lessee shall maintain a space of at ieast fifteen (15) feet between each cabin on the said
tand.

. THAT the Lessee shall make only such charges for the use of the camping ground and facifities provided
as are approved from time to time by the Council or Commissicner,

12, THAT the Lessee shall permit any person Of PErsons appointed by he Council or the Minister o inspect

the said land and all buildings, erections and installations situated thergon and the Lessee will
immediately comply with & directions from the Councit orfand the Commissioner in regard to any matter

whatsoever,

e

Jf this An/w’;j}ure Sehedule is used as an expansion of an instrument, all signing parties and either their witnesses af

solicitors mipst sign or initial in this box.
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nsert tvpe of instrumant
“Mortgage”, “Transfer”, 1 pase” eto

Approved by Registrar-Generat of Land undar No, 2002/5032
Annexure Scheduie

14.

15,

16.

17.

18.

19.

20

21

Lease 1 Dated l i» 5; g l Pagel 3 101‘ b

Lp.é—g-—e—s-« -------------------------------------------- et ; :' s e e SP— - S
[ . - iContinue In additional Anmexire Sohetule, #
required.)

13. THAT the Lessee shall not erect or place any further buildings o the said fand or vary any development

orogramme already agreed with Council without ihe prior approval in writing of the Council or the
Minister of Conservation,

THAT all buiidings shalt comply with the by-laws and Code of Ordinances of the Queenstown Lakes

District Council and to all relevant heaith requirements of the Ministry of Health and Council.

THAT the Lessee shall not nor will cause or suffer any damage or injury to any trees on the said land
and the Lessee wili at all imes during the said term use all reasonable means to preserve and protect all
trees and shrubs therean and the Lessee will not cut down any trees whatsoever upon the said land
without the consent in writing of the Lessor first had and obteined.

AND it is hereby agreed and declared by and betwaen the Lessor and the Lessee as follows:

THAT the Lessee will not dispese of any rubbish on the said land other than by burning and will not

Eermit fires 1o be lighted save and except in & properly appointed fireplace upon the said land and wil
Jse his/her best endeavours to avoid the fisk of fire and to prevent grass and other firas upon the said

land,

THAT the Lessee wifl not carry on of oermit to be carried on any noxious noisome or offensive act trade
business occupation or cafling upon the said land and will refrain from causing any noise or other
disturbance likely to disturb adjoining ocoupiers or land whether belonging to the Lessor o not.

THAT the Lessee wil insure within the meaning ascribed 10 those words in the Fourth Schedule o the
Land Transfer Act 1952 and will produce to the Council ont demand the receipt or receipts for the annual
or other premiums payable on account thereof and the policy or policies and all monies received
pursuant to any such insurance shall be expanded in or towards rgpair reinstatement and re-grection of
huildings on the said land.

THAT the Lessee shafl indemnify the Lessor against all or any claim injury damage or 1085 which may
arise during the construction erection or opsration of any authorised building or works including
oermitted alterations maintenance and additions thereto and shall further indemnify the Lessor against
all or any claims Injury damage or loss which may arise duning the said term or any renewal thereof.

THAT the Lessee shail have no right of acquinng or purchasing the fee simple of the said land.
AT the expiry of the term hereby granted or the soener wrmination thereof the Lessor shall determine
whether or nat the land or any part thereof is 1 he again let on lease o licence and if not whather the
Lessor intends him/herself to use the land or any part thersof for a public camping ground or similar
purpose and if so which of the said improvements he/shé requires shall be left on the zald land and after

such determination has been made by the Lessor ihe following provisions shall apply:

J

if this Anngxule Schedule is used as an expansion of a
solicitors/mus sign o/y-' ittal in this box. ~
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Approved by Registrar-General of Land under No. 2002/5022 %
Annsxurs Schedule 87 appres

insart type of instrument
“Nortgage”, “Transfer”, “Lease” olc

M

[Lease Dated w i;’ ‘ F’age[ff& Jof F’? 1
PagEs T 2 UM R EOW

{Continue in additional Annexure Schedute, If
reguired.)

{a) If the Lessor cetermines that the fand is not again 10 be let on lease or licence and that the
Lassor will not herself use the land or any part thereof as a public camping ground or for @
similar purpose then the Lessee shall be entitled to remove all removable improvements {except
boundary fencing) purchased arectad or made by her on the said land and in existence and
anexhausted at the date of tha expiration or wermination of the term hereby created but shall not
he entified to any compensafion in respect of any such improvements or any other
improvemants purchased erected or made by her on the said land and In existence and
unexhausted at the date of the expiration or termination of the term hereby created.

(b) If the Lessor determines that the land is not fo be st on lease of licence but that the Lessor wil
herself use the land or part thereof as a public camping ground or for a similar purpose then the
vaiue as determined by the Lessor of the ahovementioned improvements or such part ihereof &8
the Lessor defermines shall be left on the iand shall be paid fo the Lessee. Before any such
cayment is made the Lessor may deduct from the money due to the Lessee (a) any monies due
to the Crown or any Department of State in respect of the land by the Lessee, {b) any expenses
incurred by the Crown shoutd the Grown have terminatad the lease on account of default oy the
| essee, (¢) any arrears of rates due hy the Lessee in respect of the said land, {d) any arrears of
rent due by the Lessee in respect of the azid land, The Lessee shall be enfitied to remove from
the said land any of the removable improvements which the Lessor does not determine shall be
left on the said land exclusive howaver of boundary fencing.

{c) Should the Lessor determine that the land or any part thereof shalt again be let on lease of
licence and that the Lessor shail not herself use the land or part thersof for a public camping
around or a simitar purpose then the Lessor shali cause a valuation to be made of such of the
improvements abovementioned as are on the whole or parl of the said land as the case may be

which the Lessor has determined shall be again et on lease or licence. As soon as possible

ofer the value refered to is determined the iand or part thereof as the case may be shall be

offered for lease or ficence weighted with the value of improvements as S0 determined by the
Lessor. if the Lessor at any time is of the opinion ihat the leasing or licensing of the land or part

thereof is being hindered by reason of the value as fixed by the Lessor being excessive she may

=t har discretion from time fo time reduce the value of the improvaments and again offer the land

or part ihereof for leasing or icensing,

(d) Whete land offered for leasing or licensing as provided in the preceding subseciion is acquired
by an incoming lesseg of lieansee the vaiue of the improvemenis shall be paid by him/her in
cash before hefher is admitted into possession of the land. From the amount payable by the
incoming Lessee or Licensee there shall be deducted (i) any monies due o the Crown or fo any
Department of State in respect of the land by the Lessae, {ii) any expense incurred by the
Lessor should the lease have been terminated upon the default by the Lesses, (if) any sum in

B respect of rates owing by the Lessee, (Iv) any arrears of rent due by the Lessee in respect of the

W iﬁﬂi;iAr;nexumASchedEEé is used as an expansiov; of an instrument, all si
solicitors myst gign or initial in this hox.
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tnsert type of instrument
“Mortgage”, “Transfer”, “Lease” eic B

Approved by Registrar-General of tand urder Mo, 2002/5032 ,{@'«},5:?:\}@\_
Annexure Schedule & Approvat
IBUSZET—:,%?

e /.

Lease

e

I N
pated | 16 | Y 1D%

{Continue in additional Annexure Schedule, if

required.)

szic land and the balance remaining shall be paid t0 the Lessee. Where part only of the land 5
again et under lease o icence and some of the abovementioned improvements are on the part
net being again let on lease or licence the Lessee shall have the same rights of removal as are
hereinbefore set out in the proceeding subclause () herecf. Should the Lessor determine thai
part of the land shall again be leased or ficensed but that the Lessor shall herself use the
balance of the land as a public camping ground or for a similar purpose then the value
determined by the Lessor of the portion of the said improvements that are upon the portion of
ihe land to be used Dy the Lessor for such purposes shall be paid by the Lessor subject 0 the
same deductions as are above set out in subclause (b} hereof. The Lessor shall notify the
Lessee in wriing not laler than six months before the expiry of the term hareby granted or
should ihe lease be determined by the Lessor on account of the default of the Lessee then as
sgon as possible after such determination whethes the Lessor intends o again let the said land
or part thereof on lease or licence and if he/she does not whether the Lessor will him/harself use
the land or part thereof as a pubfic camping ground or for similar purpose,

(8) In every case where the Lessee under these presents is given the right to remove improvements

helshe may do so at any time not exceeding six months after the termination of these presents.
In every instance in this clause (21) hereof where the phrase “expiry of the term hereby granted”
s used that shalt be deemed to be expiry of the lease of of the renewal granted pursuant to the
orovisions hereof should a ranewal be granted.

22, IF and whenever the rent hereby reserved or any part thereof shalt be in arrear and unpald for thirty days
whether the same shall have been formaily demanded or not or if and whenever there shall be any -
breach non-observance or non-performance of any of the covenants condifions or agraements herein on
the part of the Lessee contained or implied o if the Lessee shall cease to use the said land solely and
hona fide for the purposes of a public camping ground then and in any such case it shall be lawfu! for the
| essor forthwith and without making any demand or giving any notice whatsoever (o re-anter intc and
upon the said demised land and thereupon the term hereby created shall absolutely cease and
determine and that without releasing the Lessee from liability for any rent due of acoruing due hereunder
and without prejudice to the landlord's rights and remedies in respect of any such breach.

23. ALL or any of the powers and functions exerclsable by the Lessor under these presents may from time
fo time be exercised by the Minister of Lands or by any person authorised in that behalf by the Minister

of Lands.

94.  THE Lesses shall have the full free uninterrupied right libery and priviiege for the Lessee iis agents,
contractors, servants, employees and visitors in common with the Lessor its agents, coniractors,
servants, employees, visitors and the general public, 1o pass and re-pags on foot and with vehicles,
machinery and implements over and along the right of way marked A on e aitached plan, being a right
of way over Part Section 2 Block I Lower Hawaa Survey District. (the Servient Land}.

I this Annexure Schedule is used as an expansion of an instrument, all signing parties and aither their witnesses or

soficito

m‘\]nust sign or initial in this box,
&
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Approved by Registrar-Genars of Land under Mo, 2002/5032
Annexure Schedule
Insert type of instrument
“Mortgage”, “Transfer”, “ ease” stc

- é e
(Lease J Dated | &z % Pager of i"? ‘}
Fages . - - : I I
NNNN (Continue In additional Arinexure Schedute, if
reqiired.)

25, THE Lessor shall bind iis assigns or SUCCessors of Part Saction 7 Block H Lower Hawsa Survey District
(the Servient Land referred fo in clause 24} to the obiigations set out in clause 24 above and befure any
transfer or change of management under the Reserves Act 1977 of that land takes place, shalf give the
| essee the right at the Lessaa's cost fo register the right of way easement set out in clause 24.

26, THAT these presents are intended to take eficct as a lease under Section 54 of the Reserves Act 1977
and the provisions of the said Act and of the requiations made thereunder applicable to such a lease
shali be binding in all respects upon the parties hereto in the same manner as if such provisions had
been fully set cuf herein,

L.

If this Annexure Schedule is used as an expansion of an mstrument, all signing parties and either their witnesses or
ﬁo!icit?ﬁ‘s{ must sign or inltial in this box. N
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Approved by Reqistrar-General of Lend under No. 2002/5032 SRR
Annexure Schedule & =
insert type of instrument
“Wortgage”, "Transfer”, “Leasa” eic

— — I

[Lease Dated T 175 Lfé PageE 7 jof 7
EET -
{Continue in additional Annexurs Schedule, if
requirer.)
SIGNED by the said ) W X .
RICHARD TURNBULL COTTER j &g A ol
as Lessee o ‘ )
in the presence of w5 M.;,‘M., )
VM‘G’NWM
A EYY snaxoa i
SIGNED by the satd gmﬁm@ febe Y-
y e saic  HAI) M /E L Y U
| MICHAEL JOHN COTTER I SN gL
as Lessee ) X -
in the presence of = ) .
AﬁiLYN *’“ﬁ LIWVER
Legal Secretary
Checketts Moka:
SIGNED by the said WANAKA
MARY THERESE VAN EDEN ) P R T et

as Lessee o
in the presence of -~ \(\ v

= MAF%?LYN OLIVET:

Legal Secreiary /\
Checkeits Mckiay i ,l
SIGNED for and on behalf of WANAKA P
CHECKETTS McKAY ) ;\ il {r_,
TRUSTEES LIMITED N ) f I/ VT
as Lessee ,mr“‘ L ) | L "y
b asence of ; 2
e BTl YN OLIVER ‘g / / Z ~
Legal Secretary / i ,x’/
Checkeits McKay " g
SIGNED by the said WANAKRA
QUEENSTOWN LAKE,S DISTRICT COUNCIL

by affixing its
he presence ff

!
T
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PATED (e Oc folee~ 20168

QUEENSTOWN LAKES DISTRICT CQUNCIL

(the Council

Richard Turnbull COTTER, Michael John COTTER, Mary Therese VAN EDEN and CHECHK
MCKAY TRUSTEE LIMITED

{The Licensas)

LICENCE TO OCCUPY RESERVE

MACALISTER TODD PHILLIPS
Barristers, Sollcitors, Noiarigs
Qusgnstown e Wa'wam = Cromwell = Alexandra

Ph: (03) 4410125 - Fax: (03) 442 8115
Email: quesnstown@mactodd.conz
P O Box §53
QUEENSTOWN 9348
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DATED

PARTIES:

(1} QUEENSTOWN LAKES DISTRICT COUNCIL (hersinafisr callad “the Counc i} of
the ons part

{2 Richard Turnbull COTTER, Michae! John COTTER, Mary Thersse VAR SDEN

and CHECKETTS MCKAY TRUSTEES LIMITED (hereinafier callad “ihe Licenses®)

of the other part

2ALKGROUND

A The QUEZNSTOWN LAKES DISTRICT COUNCIL 2 Body Corporate undsr the Local
Government Act 1974 {the Coungil) s 1he vested owrer of all that fand described as Par of
Part Seclion 2 Block Il Lower Hawea Survey Disirict, pursuant fo Saction 28A of the Ressrvas
Act 1987 and Gazetie Notice 1967 p1209 (the Council's Land).

er campmg ang caravan slorage (the Licensas BL’EH"':‘S‘J)‘ eing that part

f

shown hatched graph (herzafizr

black on the attached aerial photog
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TERMS OF THIS LICENCE

1. The Cotnclt grants io Richard Turnbult COTTER, Michas! John COTTER, Mary Tharsss

E
VAN EDEN and CHECKETTS MCKAY TRUSTEES LIMITED {z‘he Licensssia Licencs to

Occupy the Licensed Land for &

8J-121I9- 192V ALY ;

N




rengwal sach of thres (3) years and one (1) right of renswal of one (1) vear and four {4}

months (subjact to clause 21 hereof) on the terms and conditions aet out harain,

a

2 THAT the Licensee shall pay unio the Council or other Authority for the fme being having

cargs of the Hawea Domain the Licanse Fas hersinbsfors reserved at the fime and in the

mannzr aforssaid free of sxchange and all other deductions and shall also pay and discharge

™y

glf ratss, texes or other charges whatsoaver now or he o become payable for or in

respect of the said Lisensed Land or any part or paris tharsof, The Council asknowlad jetz

that no rates are currently charged in respest of Ihe Licansed Land,

i The Licence Fee hereinbefors specified shall be raviswsd by the Councli on the date

of isnewal of this licence in accordance with clause 2{d) hereof,

{c) The commencing Licence Fes for the period 1 Seplember 2008 to 31 Oclober 2011
shalt be $3,000.00 per annum plus GST

(a) The Licance Fee shall be reviewed by the Council on each renewal date {the review
dates) in accordance with the following provisions:

{f) the annuai Licence Fee on sach review date shall be the Licence Fee
payable for the previous twelve (12) months adjusted by the accumuialed
Consumer Price Index (CPY (all groups) increase that shall have occurred
batween the Commencement Date or last review dete (as the case may b}
provided that in no circumstances shall he annual Licerics Fee be less than
the annual Licence Fes pavable duding the preceding tweive {12} monihs,

{iiy the Licance Fes review at the option of either party n may be recorded in a
Deed, the cost of which shalf be bome by the Licsnsas.

THAT the Licenses shall hold and use the said Licensed Land bona fide for ihe banzfit and

a2

enjoyment of the pubiic for the purpose of & public camping ground for seasonal summer

camping and caravan storage {the Licensea’s %usfness) and will conduct afl operafions in &
proper and efiicient manner and maintain the standard of upksen o the selisfaction of the
Council and the Minister of Canservation ar a designated agent of the Minisiar {hersinaiter

referrad o 25 “the Commissioner”).

<

fem of the licancs, esct any shucturs
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mpsovements o buildings whatsosver on e Licansed Land withous the priar writisn consant

of the Council,
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THAT the Licensee will not assign, transfar or part wilh possession of the said Licansad Land

or ary part or parts thereof or any bulidings erectad by the Licenses upon the said land
without the consent in wiiting of the Council first had and obfainsd, but such consent zhall not
be unreasonably or arbitrarily withheld in the case of & solvent and respactable assignee who
infencs o use the said Licensed Land for the purposes of a public camping ground for

seasonal summer camping and caravan slorage.

THAT the Licansss shall at all times during the said term and fo the satisfaction of the Coungil
pravent the growth or spread of gorse, broom, swasthriar and other noxious weads or plants
upon the said Licsnsed Land and shall dely and fully comply in respest tharaof with all the
provisions of {he Blos-ecunry Ael 1983 or any amendmeants thereof and shail free and kes

fres the said fand from rabbits and oiher noxious vermin,

THAT the Licensse shall at all fimes during the said ferm keap al buildings, fencas,
enclosures and other improvemants now arested or made, or whm may nereafter be sractad
or mads, on fhe said Licensed Land or on the boundaries thereof in good repalr, order and

condition, and will not, without the prior writien consent of the Council pull down or remove

such improvements or any part or parts thereof,

THAT the Licensee shall throughout the term of this ficense to the satisfaction of the Council
cut and frim all live fences and hedges upon the said land and keep clean and clear from
weeds, and kesp open all cresks, drains, difches and watercourses upon the said Licenced
Land, including any drains, ditches and watercourses which may be constructed afier the
commencament of the term of this lease: provided that if there is any breach of this covenant,
the Council may do any work necessary to remedy the breach and charge the Licenses the

reazonable cost of the work,

THAT the Licensee shall not discriminate in any manner against or refuse faciliiies to any
person or perscns except on the grounds of misconduct or misdemsanour or uncleanness or
by reason of the fact that the camp and faciiities are fully occupied but will af 2ll timss obsenve
a siriclly uniform and impartial atiifuds as to admission, rates and serviess end in alf respects

0nS except s aforesaid the Licensae will afford as efficient 2 service 2s is usual for

BJ-321191-4 *199()&\4 /’%
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10, THAT the Licensee shall comply with the Camping Ground Reguiations 1585,

1. THAT the Licensee shall make only such charges for the use of the camping ground and

facilities provided as are approvad from time to time by the Councli or Commissioner,

THAT the Licensse shall parmit any person or psrsons appointed by the Council or the
Minister fo inspect the said Licensed Land and all buildings, erections and insiallations
situated thereon and the Licensee will immediately comply with all directions from the Council

orfand the Commissioner in regard o any matter whatsoever,

13 THAT the Licensee shall not vary any development programme alrsady agreed with Council _

without the prior approval in writing of the Council or the Ministar of Consarvation.

4. THAT alt buildings, sfructures or improvements erected on the Licensed Land {with the

consent of the Council pursuant to clause 4) shall comply with the by-laws and Code of
Crdinances of the Queenstown Lakes District Council and to all relevant health requirements

of the Winistry of Health and Council.

5. THAT the Licensee shalf not nor will cause or suffer any damage or injury to any irees on the
said Licensed Land and the Licenses will at all times during the said term use all reasonable
means to presarve and proiect all frees and shrubs thereon and the. Licenses will not cut

down any trees whaisosvar upon the said Licensad Land without the consent in wiiting of the

Counsil first had and obtained.

AMD it s hereby agreed and declared by and between the Council and the Licensee as follows:

A

6 LHAT the Licensee will not dispese of any rubbish on the =aid Licensad Land other than by
oumning and will not permit fires fo be lighted save and except in 2 properly appoiniad
fireplace upon the said land and wil use hisier best endeavours to avoid the risk of firs and

to prevent grass and other fires upen the said Licensed Land.

BJ-I21161-118-2-ViAM M
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17.

18.

20.

(e
—

b
THAT ine Licensee will not cary on or permit fo be cerded on any noxious noisome o
offensive act irade business occupation or caling upon the said Licensad Land and will
refrain from causing any nofse or other disturbance Jikely to disturb adjoining occupiars of
fand whether belonging to the Councll o not.

THAT the Licenses will insure all improvements on the Licensed Land within the meaning

ascribed 0 those words In the Fourth Schedule to the Land Transfer Aot 1952 and will

oroduce te the Council on demand the recsip! or raceipts for the annual or oihiar premiums
payable on account thersof and the nolicy or policies and all monies recaived pursuant to any
suchi insurance shall be expended in or towards repair reinstalement and re-eraction of any
buiidings ¢n the said land.

THAT the Licensee shall indemnify the Council against all or any claim injury damage of foss
which may arise during the construction erection or operation of any authorised building or
works including permitted alteraions maintenance and additions therelo and shall further
indemify the Council against alf or any claims injury damage or fess which may arise during

the said term or any renswal thereof,

THAT the Licensee shall have no right of acquiring or purchasing the fee simple of the said

Lizensed Land.

AT the expiry of the term hereby granted {or any renewals of it} or the sooner termination
thergof the Councll shall detstmine whether or not the Licensed Land or any part thereof s to
be again let on licence and if not whether the Council intends itself to use the land or any part
thersof for a public camping ground or similar purpose and if so which of the said
improvements if requires shall be lsft on the said land and afisr such determination has besn
made by the Council ths following provisions shall apply:

(a) I the Councii dstermines that the Licensed Land is not again o be let on licence and

{hat fhe _
Council will not iisslf use the land or any part thereof as a public camping ground or
for & similar purpose then the Licensee shall be enlilled to remove s removable
the

improvements {excepl boundary fencing) purchased erected or made by it on

said land and in exisience and unexhausied at ths date of the expiration or

BJ-321191-9179-3VLALM
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termination of the term heraby created but shall not be entitled to any camg:ensaﬁon
In respact of any such improvements o any other improvaments purchased srectad
or made by the Licenses on ihe said Licensed Land and in existensz and

o~

unexhausted at he date of the axpiration or termination of the term hereby created,

if the Council determines that the Licensad Land is not to be fet on licance but that
the Council will itself use the Licansed and or pari ihareof as 2 pubiis camping ground
or for .a similar purpose then the valuz as dstermined by the Councll of the

abovementioned improvements or such part therasf as the Councll determines shall
ba lsft on the land shall be paid to the Licanses. Beiore any such payment is made
the Gouncii may deduct from the money due lo the Licensee (a) any moniss due to
the Crown or any Departmant of State in respect of the fand by the Licsnsee, {bj any

expenses incumed by the Crown should the Crown have terminated the Licence on
account of default by the Licenses, (c) any arrears of rates due by the Licensas in
respect of the said land, {d) any arrears of License Fee dus by the Licznsee in
respect of the safd Licensed Land. The Licenseg shall be entiflad to remove from the
said land any of the removable improvemants which the Coundcil does not determine
shall be feft on the said Licensed Land exciusive however of boundary fancing.

Should the Council determine fhat the Licensed Land or any part thereof shall again
be let on licence and that the Council shalf not itseff use the Licensed Land or part
thereof for a public camping ground or a similar purposs then the Counicil shall cause
a valuaicn to be made of such of the improvemenis abovernentioned as are on the
whole or part of the said Licensed Land as the case may be which the Council has
determined shalf be again let on licance. As soon as pessitle afier the value referred
fo is determined the Licensed Land or part thereof as the case may be shall be
ofierad for ficence weightsd with the value of improvements as so determined by ihe
Council. I the Council il any time is of the opinion that the licensing of the Licenzed
Land or part thereof is being hindsrad by reason of the value as fixed by the Coungil
being excessive il may at its discretion from fime fo time reduce the value of the

improvements and again offer the Licensed Land or parl thereof for licensing,

Where the Licensad Land offered for licensing as provided in the pizcading

subsection s acquired by an incoming licensse the value of ths improvements shall

243214911182V HALM
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be paid by himier in cash before hefher is admitisd inlo possession of the Jand.
From the amount payable by the incoming Licensae there shall be deducted {i) any
monies dug fo the Crown of to any Department of Siate in respect of the land by the
Licensee, (i} any expense incurred by the Council should the Licence have boon
terminated upon the dsfauit by the i,icensee, {iiy any sum In raspsct of rates owing by
the Licensss, (iv) any arrsers of Licenss Fee due by the Licensse in respect of the
sald Licensed Land and ths balance remaining shall be paid to the Licenses. Where
parl only of the {and is again let under licence and some of the abovementionad
improvemenis are on the part mot baing again let on lissacs the Licensee shall have
the same rights of removal as are herainbefors sat out in the proceeding subelause
{a) hereof. Should the Council determing that part of the Licensed Land shall again
be licansed but that the Council shall itself uss the balance of the Licansaed Land a5 &
public camping ground or for & similar purpose then the valus determined by the
Council of the portion of the said improvements that are upon the porlion of the
Licensed Land to be used by the Councit for such pumposes shall be paid by the
Councit subject to the same dedustions as are above sat out in subclause (b) hereof,
The Council shall notify the Licensse in wriling ot later than six {8) months before
~ the expiry of the term heraby granted or should the licensee be determined by ihe
Councit on account of ths default of the Licenses then as soon as possible after such
determination whether the Council intends to again let the said Licenssd Land or part
lhereof on licence and if it doss net whether the Council will itself use the Licensed

Land or part thereof as & public camping ground or for similar purpose.

In avery case where the Licenses under these prasents is given the right fo remove

——
L4

improvernents it may do so at any time not sxceeding six months afier the tarmination
of these presents. In everv instance in this clause (21) hareof where the phrase
"expiry of the ferm hereby granted” is ussd that shall be deemed to be expiry of §
licence or of the renewal grantsd pursuant to the provisions hereof should a renewal

be granied.

it the Licenses has not been in breach of this Licence AND has givan the Council at Jeast

0 rensw this Licanes, AND the

@

e

three (3) months writien notica of the Licenses's dasire
Council is in agreament ihaf the Counci does not require the Licensed Land for jiself or for

other purposas pursuant o clause 21 harsof then the Councll will af the cost of the Licenses

12V {ALM
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citals hereto

renaw this Licence for one (1) or more of the renewal pericds specified in the rac

en the following terms:

a) The annual Licence Fee shall be agresd by the parties upon sach renawal or failing

agreament shall be delermined in accordance with clause 2{d) but such annual
Licence Fee shall not be less lhen the Licence Fee payable during the period of

twslvs (12) menths immediately preceding the renewal date.

£ 3

The annual Licencs Fee shall be subjsct lo review on sach subsequent renawal date.

.
F
—

Pending the d-aierﬂmatfon of the Lscnns e the Licensss shall pay the License ¥

—r—
3
-

proposed by the Csuncﬂ prowded that the License Fee is substantiated by
appropriate land valuafion of the Licensed Land in accordance with clavse 2(d).
Upon determination of the renewal, the License Fae on appropriate adjustment shal

be made,

(d} The renewed Licance shall otherwise be upon and subject fo all covenants and
agreements herein expressed and implied except that the term of this Licence shall

gxpire on or bafore the 318 December 2037,

{a} The granting of one renewal period by the Council does not mean that the Council
will grant further renawals if the Council requires the Licensed Land for itself or other

purpeses pursuant o clause 21.

It and whenever the License Fes hereby resarved or any part thersof shall be in arrear and

[’

0
unpaid for thitty days whether the same shall have been formally demanded or not or if an
whensver there shall be any breach non-observancs or non-periormance of any of the
cavenants conditions or agresments harain on the part of tha Licensse contained or implied
o if the Licensee shall cease lo use the said Licensad Land solely and bona fide for tha
purposss of the Licsnsees Business then and in any such case it shall be lawiui for the
Councit forthwiin and without making any demand or giving any nofics whatsosver io ra-anter

~

into and upon e said Licansed Land and thereupon the term haraby created shall absalistely

cease and delerming and that without refeasing the Licznsse from liability for any Licens

2J-321191- 182V EALM
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9
Fes due or accruing due hersundsr and without prajudice fo the Councit's rights and

rermecies in respact of any such braach.

24, ALL or any of the powers and funclions exercisable by the Council undar thass presenis may
from time to time be exercised by the Minister of Lands or by any person auihiorised in that
behalf by the Minister of Lands.

25. HAT these presents are intended to take effect as & Licence under Section 54{d) of the

erves Act 1977 and the provisions of the said Act and of the reguialions made thersundar
applicable to such a licsnce shalf bs binding in all respects upon the paries hereto in the

same manner as if such provisions had been fully sef out herein.

SIGNED by the said / /%Z// 4

QUEENSTOWN LAKES BISTRICT COUNCIL Ma}'o

)

)
by affixing its common seal ) M ﬂ
In the presence af; } / /

Xeou Wﬁ Offle

Signature of Witness

Name

Oceupation

B-321181-118-2-V 1Al
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St

SIGNED by the gaid

RICHARD TURNBULL COTTER

ﬂ

L

as Licenses

)
In the prf—i?;w\ }

Sig r?atwe of Witness

Name  MARILYN OLIVER
Legal Secretary

QOccupation WANAKA

Address

as Licenses

In the presﬂ

. — r -
Signaturs of Witness

SIGNED by the said ] A
MICHAEL JOHN COTTER ) !V

)

)

Name  MARILYN OLIVEH
Legal Secretary
Checketis McKay

Cocupalion WANAKA

Address

BEIZ-119-2-V ALY
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Names

MARILYN OLIVER
ecreta

e 2hecketts McKay

OCeUpaiioh "\ uaNAKA

in the prasengeof

Y Y

Signalurg of Witness

MARILYN OLIVER
Legal Secretary
Checketts McKay

Namea

WANAKA
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Appendix 3

Glendhu Bay Structure Plan (583) with Environment Court covenants overlaid
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Appendix 4

Copies of relevant Rekos Point decisions (703 and 339)



[1]

2]

(3]

[4]

(3]

In the matter of a Resource consent Application by FOX
ROCK DEVELOPMENTS LIMITED under

the Resource Management Act in relation to
RM040158.

DECISION OF INDEPENDENT COMMISSIONER

I am delegated by the Queenstown-Lakes District Council to hear a notified
Resource consent Application RM 040158 by Fox Rock Developments
Limited in relation to land at Kane Road, Hawea Flat. Its legal description is
Lot 4, DP 20242, CT OT 11D/497.

The application was publicly notified on 7 August 2004, with submissions
closing on 3 September 2004, by which time some 40 submissions had been

received in response to the Application which were all opposed to it.

The consent sought is-for land use, namely to undertake earthworks in the

order of 10,400 m’, comprising 9,195 m’ of cut and 1,205 m’ of fill.

The purpose of the activity is to establish 52 building platforms on the site, and
consent is also sought in relation to design controls to be associated with these
building platforms and which generally concern the design and appearance of
the building and landscaping (including fencing), building height, servicing of
the buildings to be built thereon. No Resource consent is sought for

subdivision of the site.
The description of the site in the application is as follows:
The subject site contains 190.8 hectares of land located on the

northern side of the Clutha River, immediately upstream of the

Luggate-Hawea Bridge.



[6]

[7]

(8]

(9]

The subject site topographically has two flat areas, separated by a
large terrace rise of about 30 metres in height. The lower terrace,
where development is proposed; joins a prominent peninsula created
by the meandering nature of the Clutha River.

The subject site has a very sparse vegetation cover, mainly brown top

grass and tea tree.

Access to the site is via a ROW over Lot 2 DP 312182 from the
Luggate-Hawea Back Road. At present this accessway is unformed and

runs down a natural gully system from the top terrace to the lower

terrace.

The subject site is legally described as Lot 4 DP 202442 as described
in Certificate of Title OT 11D/497.

The land is currently used for farming, with the surrounding environment
comprising generally small-holdings of land used for rural activities.

Directly across the Clutha River from this site is the Wanaka Airport, and it is
also noteworthy that the site lies within an area designated as a Low Flying
Area under the New Zealand Air Navigation Register (which identifies the
agency permitted to use that LFA as Aspiring Air Limited, one of the
submitters; as is the owner of the Wanaka Airport, Queenstown-Lakes District

Council, which submitted via the Wanaka Airport Management Committee).

The resource consent sought relates to 27.35 hectares only of the site in which
the proposed works are to identify 52 residential building platforms of no more
than 1000m” in area, although the applicant has volunteered a covenant that

will restrict development within each building platform to less than 600m?.

The part of the site for which application is made (namely the 27.35 hectares)
is zoned Rural Residential and which specific zone became an operative part of

the Partially Operative District Plan by virtue of Environment Court Decision



[10]

[11]

ESS Marketing Limited v Queenstown-Lakes District Council (RMA 1379/98)

dated 19 July 2002. There is apparently a minor error in the Consent Order set
out in that decision in that it‘appears to incorrectly include the whole 190.83
hectares as being zoned Rural Residential. There seems no dispute that only
the land the subject of this application was intended to be zoned Rural

-~

Residential.

According to Section 8.2 (page 8-5) in Part 8 of the Partially Operative District
Plan, a Rural Residential Zone is for the purpose of providing low density
residential opportunities as an alternative to suburban living areas of the
district and is anticipated to be characterised by low density residential areas
with ample open space, landscaping and with minimal adverse environmental
effects experienced by residents. Rural activities are not likely to remain a
major use of land in the Rural Residential Zone nor as a necessary part of the

Rural Residential Environment.

It is proposed that the land will be divided into 52 leasehold properties, such
leases to endure for no longer than 30 years. As such, the division of the land
in that way avoids the proposal qualifying as a subdivision under the Act. No
doubt the applicant and/or its successors will have to be assiduous to ensure
that there is no representation to prospective purchasers that any greater right
to the land is being given or is in prospect beyond that period. It may be that
some notation may be necessary so that notice of the limitation of the non-
subdivision is also available to the seeker of a Land Information

Memorandum.

The Resource consents sought

[12]

A Resource consent is sought for a controlled activity under Rule 8.2.2.2(i)

(page 3-6) which provides as follows:

Controlled Activities



[13]

[14]

The following shall be Controlled Activities provided that they are not
listed as Prohibited, Non-Complying or Discretionary Activity and they
comply with the relevant Site and Zone- standards. The matters in
respect of which the Council has reserved control are listed with each

Controlled Activity:

Buildings
The addition, alteration or construction of buildings,
including Residential Units added to, altered or
constructed with Residential Building Platforms

approved pursuant to Rule 15.2.6.3, in respect of:

(a) the location and external appearance of the
buildings and associated earthworks, access and
landscaping, to avoid or mitigate adverse effects on
landscape and visual amenity values, nature
conservation values and the natural character of the
rural environment;

(b) the provision of water supply, sewage treatment and
disposal,  electricity —and  telecommunication

services.

The proposal for this resource consent is for building platforms and design
controls, where Council’s control is restricted to matters including location,

appearance, earthworks, landscaping, and the provision of services.

A second Resource consent required is for a discretionary activity pursuant to
Rule 8.2.2.3 which provides as follows:

Discretionary Activities
The following shall be Discretionary Activities provided they are not

listed as a Prohibited or Non-Complying Activity and they comply with

all relevant zone standards... ... ...



[15]

[16]

[17]

[18]

[19]

(iv)  Any activity which is not listed as a Non-Complying or
Prohibited activity and complies with all the zone standards but
does not comply with one or more of the site standards shall be
a Discretionary Activity with the exercise of the Council’s
discretion being restricted to the matter(s) specified bin the

standard(s) not complied with.

The proposal is for the applicant to undertake a total of 10,400m* of
earthworks across both the subject site, and the balance site (of the 190.8
hectares) substantially in respect of associated access-ways. As can been seen

from the Rule, the Council’s discretion is restricted.

During the hearing, it became apparent that the earthworks to occur in the
Rural General zone were for the creation of the proposed formal access-way
from the Luggate-Hawea Back Road to the Rural Residential site, and the
earthworks in the latter were to be the creation of the Rural Residential
building platforms, together with associated accessways within that site.

I note that the Transitional District Plan does not include rules relating to
earthworks, and therefore such earthworks as are proposed by this Resource
consent Application are non-complying; but given the negligible weighting
that is now appropriate for the Transitional District Plan, bearing in mind that
the majority of the Proposed District Plan is operative by virtue of Decision of
the Environment Court in December 2003, the latter should be afforded the

greater weight in considering this application.

Rule 8.2.2.2(i), which is part of the operative part of the Partially Operative
District Plan renders the construction of buildings a controlled activity; and
under Rule 8.2.2.3 earthworks within the Rural Residential Zone are a

discretionary activity.

The earthworks effects have been assessed by Mr Girvan the CivicCorp
Landscape Architect who provided a report to Ms Klitscher, the CivicCorp
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planner for this matter and by Mr Hesseling, the CivicCorp Engineer who
provided a report to Ms Klitscher.

Mr Girvan found that:

A total volume of 10, 400m’ of earthworks is proposed for the sit;. This
comprises of a total of 9,195m of cut and 1,205m’ of fill. These
earthworks are proposed to form the building platforms and access
ways throughout the residential development. The site’s topography is
generally flat with a general overlay of some gentle undulations
formed through water movement over the site. I believe the proposed
volume of earthworks when viewed in the context of the entirety of the
development will be absorbed into the flat natural character of the site.
To ensure this is the case, I believe the condition should be imposed
that requires mounding to be formed with a shallow incline in order to
avoid unnecessary steep lumpy areas reducing the present flat natural
character. It should also be ensured areas are further spread to
maintain the present flat natural character of the site.
(Paragraph 19)

In relation to the earthworks, there are no relevant zone standards requiring
compliance. Therefore regard can only be to any relevant site standards, of

which the only one is 8.2.2.3(iv).

The relevant assessment matters for earthworks are set out at Section
8.3.2(xiv)(page 8-17) of the Partially Operative District Plan. And the reports
of Ms Klitscher, Mr Girvan, and Mr Hesseling, as well as the evidence of
Messrs McDonald and Ferguson on behalf of the Applicant, indicate that with
the suggested conditions by the CivicCorp personnel referred to in their
reports, the earthworks proposed are in accord with assessment matters under

that rule. I accept their collective assessment.

The resource consent relating to the building platforms is guided by the plans

attached to the Application as amended to locate the 52 building platforms as



[24]

[25]

[26]

[27]

per drawing 8635/1; and the applicant has offered a covenant to be placed on
the title in relation to each building on the title which would prohibit any built
development outside of the identified building platforms. A further covenant is
offered by the applicant to prohibit any building coverage in excess of 600m”

within each building platform.

The purpose of these restrictions is to ensure that the density of development
within the zone does not exceed 15%. It is noted that the density of the
development which will result from this proposal does not exceed that for
development within a Rural Residential Zone (which in allotments greater than
8000m” in area provides for one residential unit per 4000m?). Thus, the 52
residential units proposed within the Zone are well below the potential density

of 68 residential units.

The applicant has offered a suite of design controls which are set out in the
application and I note the suggestions by Mr Girvan in paragraphs 15, 17, 18,
19, 21 and 22 of his report and I adopt and approve his suggested conditions as

set out at the conclusion of that report.
Mr Ibbotson on behalf of the applicant in his submissions (paragraph 7.4-7.6)
indicated the applicant’s acceptance of Mr Girvan’s views. I note that the
application indicates that the design controls will be covenanted against the
parent title to ensure that the leaseholders comply. It seems to be there must be
some condition that requires those provisions to be incorporated by reference,
or perhaps by express agreement, into the proposed leases. There should be a
condition to this effect, and I invite the applicant to provide a suggested
wording to CivicCorp for approval (on which it can take the requisite legal

advice) — this is to be a condition of the consent.

The relevant considerations concerning earthworks are set out at 8.3.2(xiv)(1)-
(5)(page 8-18). I am of the view that the conditions suggested by the
Applicant, as supplemented by the CivicCorp personnel, mean that the effects
of the earthworks will be no greater than minor and not contrary to the relevant

plan provisions.



[33]

[34]

[35]

[36]

The submissions articulated by Mr Todd were by the Council in its own right,
and as owner of the airport. He raised a number of pertinent issues relating to
the unusual nature of the leasehold interests which were to be offered by the
Applicant to circumvent the provisions of the Resource Management Act 1991
relating to subdivision (and thereby avoid the effect of the provisions wof the
aforementioned covenant), the permitted baseline and the history relating to
the zoning of the subject site. He also raised a number of concerns held by the
Council relating to other aspects of the application concerning landscaping,
access, water/sewerage, disposal of effluent on the site, servicing of the

building platforms, among others.

He also addressed me on the status of the Application and referred to an
opinion obtained by CivicCorp in relation to the applicability of Rule
8.2.2.2(i), with which he conceded agreement. He also called the evidence of
Mr Johnson who gave evidence on behalf of the Wanaka Airport Management
Committee who, among other things, described the circuit flown by aircraft
approaching the Wanaka Airport, the overflying of the subject site, and some
history of accidents which had occurred in the vicinity of the site and at the

-

airport.

I also heard from Mr Verduyn on behalf of a number of parties including the
Upper Clutha Environmental Society Incorporated, Pioneer Rafting, Clutha
River Parkway Steering Group, Otago Fish and Game Council, among others.
He was concerned specifically about the natural values relating to the Clutha
River and its environs and referred to the “parkway” corridor concept, and
referred me to a number of provisions which he said were relevant to deciding
on the application. He also described to me the history of Pioneer Rafting and

the tourism experiences which that provided on the unspoilt river environment.

The thrust of the submissions were on the whole, threefold. First the concerns
relating to the proximity of the site to the Wanaka Airport and therefore the
flying that occurred there and in its environs and approaches; as well as the
fact of the Low Flying Area of which the airspace above the site comprised

part, and the training of fixed wing and helicopters that occurred in the vicinity
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Similarly, when considered against the Assessment Matters in 8.3.2(iii), the
proposed buildings as subject to the design controls offered and subject to the
suggested conditions of consent, and subject to the imposition of the covenant

volunteered by the Applicant will not adversely affect the factors there set out.

Submitters

’
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There were a substantial number of submitters to this proposal; as I have
indicated they numbered 40, but I note that of those 40 a number were either
companies or organisations representing a number of persons, as well as
individuals. Thus, I recognise that the submitters are representative of a much

larger grouping of individuals and interests.

I had the benefit of detailed evidence by way of submission from Mr Taylor
who is a long time resident of Wanaka and had been involved in community
bodies during the past few years. He was able to provide me with a good deal
of information about flying activities which occurred over and around the

subject site, with particular relevance to issues such as noise and safety.

I also heard from Mr Peter Rhodes on behalf of Aviation Systems Safety &
Training who addressed the air movements and training around the site, as well
as a covenant currently on the title for the subject land relating to subdivision,
and the 20/20 workshop relating to, among other things, long term planning for
the Wanaka Airport. He kindly provided me with relevant maps relating to the
LFA already referred to.

Mr Blake, solicitor, appeared on behalf of a number of parties who were
submitting against the application and identified his submissions with those
made by the law firm Russell McVeagh on behalf of Dr R L Congrieve and the
Congrieve Family Trust, and submissions which were made by Mr G Todd,

solicitor, on behalf of the Queenstown-Lakes District Council.
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of the site. Second, there was the concern expressed by a number of submitters
that the resource consent was contrary to the restricted covenant registered
against the title, apparently entered into by the applicant (or a predecessor of
the applicant) in favour of the airport (and therefore the Council), that the
subject-land should not be subdivided into more than three separate allotments
with one dwelling on each allotment (the covenant dated evidently 5 June
2001). Thirdly, concerns in relation to the effect upon the conservation and
tourism features of the Clutha River which is immediately to the south of the

subject site.

I was also provided on the morning of the hearing with a letter of submission
from Russell McVeagh as referred to above on behalf of their stated clients, as
well as a statement of evidence by Mr J W Hollows on behalf of the Otago

Fish and Game Council.

To deal with each one in turn. First, the imposition of a Rural Residential Zone
in this location by consent, given the concerns expressed by the numerous
aviation interests and particularly helpfully by Mr Rhodes at the hearing is
very surprising. However, it does seem that the Zone was put in place virtually
unchallenged, and has been confirmed by a Consent Order. The minor error
relating to the extent of the Zone (as referred to earlier in this Decision) is
easily remediable under the provisions of the RMA and is not a fatal defect in

my view; and is not something that is within my power to deal with.

More importantly, the Rural Residential Zone is in place and is part of the
Partially Operative District Plan and I must apply that. A great many of the
submissions relating to the considerations concerning air traffic are effectively
a questioning of this zoning. It is not within my power to entertain those
considerations, however much those submissions appear to be cogent,

compelling and raise serious concerns.

The second consideration, relating to the covenant, is not un-associated with
the first. It may well be that the existence of the covenant had the effect of

persuading the parties who might otherwise have objected to the zoning of this
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land to withhold embarking upon what might have been a lengthy and costly
involvement in Environment Court proceedings. However that may be, the
covenant is an issue which is not amenable to any decision I have power to
make. The applicant has carefully crafted its application in order not to offend
against the letter of the covenant by subdividing the land. By proposing to
provide leases of the length set out in the application, the applican; is in
compliance with the Resource Management Act 1991 (as amended). Whether
there will be a market for such leases is no doubt something the applicant has

taken into consideration.

However that may be, | see no basis on which I can investigate that covenant,
nor is there anything on the face of this Application which offends against that.

Accordingly, I have to place that matter to one side.

In relation to the third issue, a number of submitters raised concerns about the
effects upon the Clutha River, in particular Mr Verduyn on behalf of himself
and the other interests I have previously referred to. Those concerns relating to
the environment and the river are encapsulated in points 4 and 5 (pages 6 and

7) of Miss Klitscher’s report.

As has been noted in Mr Hesseling’s report, it is proposed that there will be the
construction of at least 1750 metres of six metre wide roading; with the total
volume of earthworks proposed being 10,400 m®, with the fill to be removed

from the site.

I agree that the effects of the earthworks will be less than minor, and there is
nothing to indicate that if a suitable site management plan is put in place (as
seemed acceptable to the applicant — see Mr Ferguson’s evidence at paragraph

78), there is no reason to suppose that the environment will not be protected.

Understandably, there are concerns about the visual effects on environmental
and recreational values, but these have again to be seen in the context of the
zoning for this site, which sets a low threshold for the applicant to overcome.

There is nothing in the Application that indicates that the required standards





