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FINAL DECISION

A: Under section 290 of the Resource Management Act 1991, the Environment
Court cancels the decision of the Queenstown Lakes District Council on Plan

Change 39.

The Environment Court directs the Queenstown Lakes District Council to amend

the Queenstown Lakes District Plan by adding the Arrowsouth Structure Plan,




2
dated 15 August 2014 (marked Schedule 1) and the amended zone provisions for
Arrowtown South Special Zone (marked Schedule 2), attached to and forming

part of this decision.

C: Any application for costs is to be lodged and served by 27 March 2015. Any
reply is to be lodged and served by 17 April 2015.

REASONS

Introduction

(1] This proceeding concerns an appeal by Cook Adam Trustees Limited and R
Monk against a decision of the Queenstown Lakes District Council to reject proposed
Plan Change 39. The purpose of Plan Change 39 is to provide for a range of residential
and community activities, including land for open spaces, residential development and
childcare facilities by creating an Arrowtown South Special Zone in an area beyond the

built edges of the south side of Arrowtown, named Arrowsouth.

[2] The purpose of this decision is to finalise the amendments to Plan Change 39 in

the spirit of the court’s substantive decision' dated 27 May 2014, in particular Order A.

Background
[3] Plan Change 39 (“PC39”) was affected by the Monk’ decision, which amended

some of the relevant Part 4 (district-wide) objectives and policies which affect urban
growth around Arrowtown, excluding most of Arrowsouth from residential

development.

[4] Consequently Cook Adam Trustees Limited and R Monk (“the appellants™)
sought to amend the Arrowtown South Special Zone so that inside the new Urban
Growth Boundary (“UGB”) will be urban density housing and outside the UGB will be
a type of rural living zone, in order not to offend chapter 4.9.3 of the district plan. The
court found the amended application, with a much reduced intensity of residential

development, was within jurisdicti0n3.

! [2014] NZEnvC 117.
2 Monk v Queenstown Lakes District Council [2013] NZEnvC 12.
3 [2013] NZEnvC 156.




The substantive decision

[5]  After a hearing at Queenstown on 15 and 16 April 2014, the court issued its

decision on 27 May 2014* (“the substantive decision”).

[6] Order A of that decision directed that PC39 be amended by:
(1)  amending policy (12.X.4) 2.2 to read along these lines:

To ensure that public trails are established and formed:

° to and along the stream, on its eastern side;
° connecting the stream trail with Advance Terrace, and with Centennial Avenue around the toe of the
ridge, and to the Arrowtown golf course to the south; and

° where possible, using existing formed trails on the steeper faces.
(2)  lodging an amended Structure Plan with:

(a)  proposed Lots 7, 13 and 22 deleted,;
(b)  the location and names of adjacent roads and streets identified;

(¢)  amended and additional trails as required by the attached Reasons;

(3)  lodging amended rules which
(a)  provide for private open space (“POS”) management plans in a way which is intra
vires;
(b)  provide for the Open Space Management plans;
(¢) keep POS-P2 and POS-P3 free of houses and other buildings and structures

including fences.

[7] Orders B and C of the substantive decision concerned a potential application

under section 293 of the Act which is not the subject of this decision.

[8] In response to Order A, the appellants and the Queenstown Lakes District
Council (“the respondent”) lodged a joint memorandum, dated 18 September 2014,
informing the court that amended zone provisions for the Arrowtown South Special
Zone and Structure Plan (attached both to the memorandum and to this decision as
Schedules 1 and 2 respectively) had been prepared and circulated to the parties for

comment. The appellants and respondent are in agreement as to the content of the draft

4 [2014] NZEnvC 117.
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provisions and the amendments to the Structure Plan which are in accordance with the
court’s decision. The memorandum goes on to advise that just prior to circulation of the
documents, Dame Elizabeth and Mr Murray Hanan informed the parties and the court by
email that they would be overseas from 18 August « ..for two months and will be

unavailable for comment.”

[9] By way of Minute, dated 23 September 2014, the court directed that the s274
parties — especially Dame Elizabeth and Mr John Hanan — should have a chance to
respond before the court issues a final decision. Any s274 party wishing to comment on
the draft provisions was directed to lodge and serve a memorandum no later than 7
November 2014, with any response from the respondent to be lodged by 21 November
2014.

[10] Mr John Murray Hanan®, Ms Judith Mary Hanan®, Dame Elizabeth Hanan’ and
Mr David Hanan® each lodged a memorandum by way of reply to the changes proposed

by the appellants and the respondent.

Response from s274 parties
[11] Mr John M Hanan’s response to the joint memorandum of the appellants and

respondent is summarised at paragraph [2] of his memorandum dated 25 October 2014:

As this case has since its inception gone over five and a quarter years and bearing in mind the
Appellant has substantially reduced the number of dwellings and their location and have worked
out a reasonable corporate structure we are not minded to press against the proposals now

presented and to reluctantly accept the same.

Mr J Hanan then expressed “certain reflections™ arising from the hearing which amount
to general comments about the workability of the Resource Management Act 1991 (“the
RMA”) and are not relevant from a legal standpoint for the purpose of this decision,

since the court’s role is not to formulate the legislation but to apply it.

Memorandum of J M Hanan, dated 25 October 2014.
Memorandum of J M Hanan, undated.

Memorandum of Dame E Hanan, dated 27 October 2014.
Memorandum of J Hanan, dated 4 November 2014.

@ N A W
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[12] MsJ M Hanan and Dame Elizabeth Hanan similarly state that “with reluctance”
they concede to the changes to the District Plan and the zoning as outlined in the

memorandum, zone provisions and Structure Plan, dated 18 September 2014°.

[13] Mr David Hanan expresses his frustration with the process which has meant five
years of involvement for him. He states that he opposes and will remain opposed to any
further erosion of the values enshrined in the district plan. Nevertheless, he “concede(s)
and agree(s) to discontinue action in line with their (other section 274 parties) similar

reluctant acceptance of the proposals.. 10

[14] Since there is no substantive opposition from the section 274 parties to any of the
detail in the rules and Structure Plan, I go on to consider the changes proposed by the

appellants and the respondent.

Consideration

Order A(1)
[15] Policy (12.X.4)2.2 has been amended as directed in Order A(1) of the

substantive decision.

Order A(2)
[16] The Structure Plan has been amended so that proposed Lots 7, 13 and 22 are

deleted. The location and names of adjacent roads and streets have been identified and

the trails otherwise amended or added in accordance with the substantive decision.

[17] At paragraph [68] of the substantive decision it was recorded that the appellants
volunteered a connecting right of way close to its northern boundary, which would run
from McDonnell Road over an existing culvert to the eastern side of the stream to
connect with the streamside walk and cycle-way. This is now shown as a dotted line on

the Structure Plan.

Order A(3)

The vires of Private Open Space Management Plans

o Memorandum of J M Hanan, undated, at [1]; Memorandum of Dame E Hanan, dated 27 October
2014, at [1].
10 Memorandum of D Hanan, dated 4 November 2014, at penultimate paragraph.




6

[18] At paragraph [76] of our decision we commented that while the concepts of
Overarching Open Space Management Plans (“OOSMP”) and future Open Space
Management Plans (to be renamed Private Open Space Management Plans) are
Jaudable, the mechanism for achieving them is flawed. That is because the rules as then
proposed provided for an approval of the OOSMP as a controlled activity. However, a
plan is not an “activity.” This issue was discussed in Queenstown Airport Corporation
Ltd v Queenstown Lakes District Council'’, where the court found the relevant rule to be

ultra vires since it did not actually identify the activities for which resource consent was

required.

[19] The joint memorandum lodged offers no explanation, but it appears — looking at
the tracked changes in the schedules to this decision — that the parties have resolved the
issue by making subdivision, which includes Overarching Private Open Space
Management Plans and Private Open Space Management Plans, the activity for which
resource consent is required as a controlled activity under rule 12.X.3.2. A subdivision
activity indisputably requires a (survey) plan under section 218 of the RMA. Making a
subdivision consent conditional upon other “Private Open Space Management Plans”

seems to be both within the Council’s powers and appropriate.

POS-P2 and POS-P3
[20] The court asked that the rules be amended to keep POS-P2 and POS-P3 free of

houses and other buildings and structures including fences. A rule to that effect has been
included under Prohibited Activities (rule 12.X.3.6 iii) although it excludes fencing for
pest-control that defines the boundary of an adjoining Activity Area. That change is
accepted although we think the rule would be better worded as follows (changes
tracked):

iii. Buildings — Private Open Space Activity Area — Pastoral (POS-P2 and POS-P3)
The erection of any building, structure or fence within the Private Open Space Activity Area

__ Pastoral 3(POS-P2 and POS-P3), except for pest-control fencing that defines the

boundary of an adjoining Activity Area.

Outcome

1 Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2014] NZEnvC
93.






Schedule 1

Arrowsouth Structure Plan, dated 20 February 2015
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Schedule 2

Arrowtown South Special Zone: Rules package







































































































