
 
 

 
QLDC Council 

17 August 2017 
 

Report for Agenda Item: 15 

Department: Property & Infrastructure 

Right of Way Easement – 47 Howards Drive, Lake Hayes Estate 

Purpose 

The purpose of this report is to consider an application for a Right of Way Easement 
from Richard and Charmaine Denney, the owners of 47 Howards Drive, Lake Hayes 
Estate. 

Recommendation 

 That Council: 

1. Note the contents of this report; 

2. Grant a Right of Way Easement over Council administered Recreation 
Reserve (Lot 3 DP 447156) in favour of the proprietors of 47 Howards Drive, 
Lake Hayes Estate (Lot 1 DP 447156) subject to the following conditions; 

a. A Council inspector is to be present when the excavation works are 
undertaken to ensure Council infrastructure is not damaged or 
disturbed, and 

b. In the event of damage being caused, Council infrastructure it is to be 
repaired by Council’s maintenance contractor, at the applicant’s cost, 
and to the satisfaction of Council engineers, and 

c. Before any works are undertaken, a valuation is prepared, at the 
expense of the applicant, to determine the market value of the land. 
Such valuation to be accepted by both parties. 

3. Delegate authority to approve final terms and conditions, and execution 
authority to the General Manager – Property and Infrastructure; and 

4. Agree to the exercise of the Minister’s consent (under delegation from the 
Minister of Conservation) to the granting of an easement over Lot 3 DP 
447156 in favour of proposed Lot 1 DP 447156.  

Prepared by: Reviewed and Authorised by: 

  
Blake Hoger 
Property Advisor 
APL Property Limited 
4/08/2017 

Myles Lind 
Acting General Manager, 
Property and Infrastructure 
5/08/2017 



 
 

 
Background 

1 The current owners of 47 Howards Drive, Lake Hayes Estate (herein referred to 
as “the applicants”) purchased their property in 2016 with a pre-existing dwelling 
in place. The property is bordered on its western and southern boundary by 
Council administered recreation reserve legally described as Lot 3 DP 447156. 

2 The access drive to the carport of the applicant’s dwelling runs along the 
southern boundary between the house and a retaining wall located on the 
boundary of the adjacent reserve. The gap between the corner of the dwelling 
and the retaining wall is 2.5m and is very narrow for vehicle access.  

3 The applicants are seeking a Right of Way [‘ROW’] easement in order to 
reposition the existing retaining wall to widen the gap between the dwelling and 
the wall and improve manoeuvrability in and out of the drive. 

4 Originally proposed by the applicants was a small triangular area of land 
measuring 2.5m wide at the street, and 10m in length along the shared boundary 
with a total area of 12.5m2.  

Comment 

5 Council infrastructure, specifically a water pump for a nearby waterfall, 
stormwater junction and an associated manhole, is located within the reserve 
adjacent to the proposed ROW. 

6 Council’s 3-Waters Contract Manager has reviewed the proposal and it is their 
preference to set the entire retaining wall back by 1m instead of the ROW 
measuring 2.5m at the street. The applicants have confirmed acceptance of this 
amendment.  Plans of the two options are shown on Attachment A. 

7 Council’s Contract Manager also notes that care will need to be taken when 
excavating close to the infrastructure and conditions of approval should include a 
requirement for any damage caused to be fixed by Council’s maintenance 
contractor, at the applicant’s cost, and, further, that a Council inspector be 
required to be present when the excavation works are undertaken to ensure 
Council infrastructure is not disturbed. 

8 Under the Reserves Act 1977, Ministerial consent is required before an easement 
can be granted over a reserve. This consent is now delegated to Council and 
must be granted prior to the easement being lodged with LINZ. An intention to 
grant the easement has been publicly notified with no comments received by the 
public. 

9 In accordance with Item 3 of QLDC’s Easement Policy 2008, an Easement Fee 
for Right of Way Easements is to be determined by an individual valuation which 
will determine the market value of the land. 

10 Should QLDC wish to grant the ROW, this report recommends approval is 
granted subject to the following conditions;  
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a. A Council inspector is to be present when the excavation works are 
undertaken to ensure Council infrastructure is not damaged or disturbed, 
and 

b. In the event of damage being caused, Council infrastructure it is to be 
repaired by Council’s maintenance contractor, at the applicant’s cost, and 
to the satisfaction of Council engineers, and 

c. Before any works are undertaken, a valuation is prepared, at the expense 
of the applicant, to determine the market value of the land. Such valuation 
to be accepted by both parties. 

Options 

11 Option 1 Grant a Right of Way easement subject to the conditions outlined 
above. 

Advantages: 

12 The applicants can improve the access to their property along the driveway. 

13 QLDC will receive an easement fee (valuation pending). 

Disadvantages: 

14 An area of recreation reserve will be encumbered and restricted for private 
use. 

15 Option 2 Grant a Right of Way easement subject to alternative conditions outlined 
above. 

Advantages: 

16 Similar to Option 1 however the Council may deem it appropriate to add, 
amend or delete some or all of the proposed conditions. 

Disadvantages: 

17 Similar to Option 1. 

18 Option 3 Decline the Right of Way easement application. 

Advantages: 

19 An area of recreation reserve will not be encumbered by an easement for 
private use. 

Disadvantages: 

20 The applicants access to their property will remain restricted. 

21 Council will not receive an easement fee. 
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22 This report recommends Option 1 for addressing the matter as it will enable the 
applicant to improve the access to their property without expense or significant 
impact on Council.  

Significance and Engagement 

23 This matter is of medium significance, as determined by reference to the 
Council’s Significance and Engagement Policy because although it involves a 
reserve, the impact of this decision is minor. 

Risk 

24 This matter relates to operation risk OR011A Decision Making. The risk is 
classed as moderate. 

Financial Implications 

25 The applicant has paid an application fee and has agreed to pay for all legal and 
surveying costs to establish the easement. 

26 Council will receive an easement fee in accordance with the Easement Policy 
2008 (valuation pending). 

Council Policies, Strategies and Bylaws 

27 The following Council policies, strategies and bylaws were considered: 

 Significance & Engagement Policy 2014 – the proposal is a matter with 
medium significance in terms of this policy. 

 Easement Policy 2008 – the application is consistent with the policy.  

28 The recommended option is consistent with the principles set out in the named 
policies.  

29 This matter does not have any impact on the 10-Year Plan/Annual Plan 

Local Government Act 2002 Purpose Provisions 

30 The recommended option: 

• Will help meet the current and future needs of communities for good-quality 
local infrastructure, local public services, and performance of regulatory 
functions in a way that is most cost-effective for households and businesses 
by allowing for the establishment of a Right of Way Easement to improve 
access to an established property; 

• Can be implemented through current funding under the 10-Year Plan and 
Annual Plan;  

• Is consistent with the Council's plans and policies; and 
• Would not alter significantly the intended level of service provision for any 

significant activity undertaken by or on behalf of the Council, or transfer the 
ownership or control of a strategic asset to or from the Council. 
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Consultation: Community Views and Preferences  

31 The persons who are affected by or interested in this matter are general 
members of the public. 

32 Council’s intention to grant an easement has been publicly notified however no 
responses / submissions have been received. 

Attachments  

A Plans and photos 
B Owners’ application 



47 Howard Drive, Lake Hayes Estate – Right of Way Easement Application 
Attachment A 

Site Plan 

Proposed position of ROW alongside driveway access 



47 Howard Drive, Lake Hayes Estate – Right of Way Easement Application 
Appendix 1 

Origianl proposed ROW 

 

 

Revised ROW position 

 



Attachment B: Application
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